QUEEN’S

UNIVERSITY
’aJ BELFAST

ESTP1845

JD (JURIS DOCTOR)

A study of the detrimental impact of rape mythologies and victim stereotypes in the
application of character evidence in jury trials in England and Wales

Dougherty, Erin

Award date:
2021

Awarding institution:
Queen's University Belfast

Link to publication

Terms of use
All those accessing thesis content in Queen’s University Belfast Research Portal are subject to the following terms and conditions of use

» Copyright is subject to the Copyright, Designs and Patent Act 1988, or as modified by any successor legislation

+ Copyright and moral rights for thesis content are retained by the author and/or other copyright owners

« A copy of a thesis may be downloaded for personal non-commercial research/study without the need for permission or charge

« Distribution or reproduction of thesis content in any format is not permitted without the permission of the copyright holder

» When citing this work, full bibliographic details should be supplied, including the author, title, awarding institution and date of thesis

Take down policy

A thesis can be removed from the Research Portal if there has been a breach of copyright, or a similarly robust reason.

If you believe this document breaches copyright, or there is sufficient cause to take down, please contact us, citing details. Email:
openaccess@qub.ac.uk

Supplementary materials

Where possible, we endeavour to provide supplementary materials to theses. This may include video, audio and other types of files. We
endeavour to capture all content and upload as part of the Pure record for each thesis.

Note, it may not be possible in all instances to convert analogue formats to usable digital formats for some supplementary materials. We
exercise best efforts on our behalf and, in such instances, encourage the individual to consult the physical thesis for further information.

Download date: 17. mar. 2026


https://pure.qub.ac.uk/en/studentTheses/bbf9b533-7a9e-424d-9635-3520a8b6dff4

A STUDY OF THE DETRIMENTAL IMPACT OF RAPE MYTHOLOGIES AND
VICTIM STEREOTYPES IN THE APPLICATION OF CHARACTER EVIDENCE IN
JURY TRIALS IN ENGLAND AND WALES

This dissertation is submitted to the Queen’s University of Belfast, School of Law in partial
fulfilment of the Juris Doctor (JD) Degree

By

Erin Aline Dougherty
BSc Psychology and Criminal Justice, Grand Valley State University (’15)

May 2021



ACKNOWLEDGEMENTS

Thank you to all members of Queen’s whose combined effort helped me to succeed in the JD
program. Special thanks to my supervisors Dr Alessandro Corda and Dr Clare Dwyer for
always offering the best advice and support throughout what | found to be a very daunting
writing process.

| am incredibly thankful for my extraordinary friends and family, all of whom contributed in
countless ways to my studies and personal development. | am forever grateful for your
friendship, support and understanding. In particular, I would like to thank my partner David
for keeping me sane, for listening to me talk endlessly about my work and for always putting
a smile on my face. My parents for their endless support throughout my upbringing and my
move across the Atlantic Ocean. You have both always believed in me and pushed me to
believe in myself.



Table of Contents

F Yoo 8o o] o -5-
MELNOUOIOGY ceeeereeenenireiiiiireiicisnirreteesssssesssnnnneseesssssesssssnnsssssssssssssssnnnsssasssssssssssnnnns -11-
'Rape and Sexual Offences - Chapter 21: Societal Myths | The Crown Prosecution Service'

(CPS.GOV.UK, 2017) ceeeeerrenreeeerreseessrnneressesssssssssanseesesssssssssssssssasssssssssssanssasssssssssssssnsnsesssssanes -17 -
Rape Mythology in Wider SOCIELY...ueiiiieerrrrnreeeeriiesesssenneeeesssssessssssnseessssssssssssnneessssssssssanns -17 -
Trial ObSErvation STUAIES ...iiccveeeriiirieeiiiiiieeiiiireesssssees e s ssssseesssssseesssssassessssssassssnnns -20-
Y [T QR T Y0 18 o TN -22-
LI 2TE 53] 1] 00 -26-
LOLUT (0= IS Tox= Vi 0] [ [ oo P -27-
YN A oTU L o] o T N 1< o] YU -29-
HYPOTNETICAT SCIIPTS....viieiiiteierte ettt b ettt be et be e -31-
QUESTIONING IMYEN ..ttt b e b bbbttt et b et neenes -32-
Chapter 2: Rape Shield Legislation: The Legal History, Today and International
COMPATAIOFS ceciiiiririiririsirsrssssssssssssssssssssssss s s sssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss -36-
Rape Shield Legislation in England and WalesS ......cccoccceeeeiriiiersinnnneeneinicsssssnseesessssssssnnes -36-
The Sexual OffENCES ACE 1956 .....cc.eiueiieieieiee sttt st s be st ettt et s ebe et e nee -38-
The Sexual Offences (AMEeNdMENT) ACE 1976 .......oooeeieeiieeee et sre e e e sreenre e -40 -
The Youth Justice and Criminal Evidence ACt 1999 .........ccooviririeiieienee e -45 -
YCJIEA 1999 Process Improvements and Reform Recommendations.......cccceceeeeeeccnnneeneenn. -52-
Chapter 3: Character Evidence: Usage, Interpretation and RisKS.......cccceeeeecerrnvenennen. -55-
ATAT L U KO T U 101 =T P -56-
The Person- SitUation DEDALE ..........ccuoiiiieiiiie ettt s -57-
Character aS EVIOENCE ....iiiierreriiiiisriiiiisnnessissnessssssssessssssssessssssnsssssssssessssssssssssssssssssssssas -59-
The ACtIVAtioN OF PrejUdiCe........oeiiiiiiiie ettt s s -59-
L (0] o 1= LY 1 TSRS -68 -
HOW Can CharaCter HEIP? ...vcerreeiiiiicirisenreeteniiesssssenneeeesssssessssnnnssssssssssssssanssssssssssssssanns -71-
Chapter 4: The Future for Juries in Rape TrialS....ccovvceeeeerrrriscisssunereeeersssssessssneennennns -73-
JUKIES iN RAPE TrialS.iiiiiicerireereeteiiieiirsinrreeeeiissssssnnreeesssssessssssnssesesssssssssnsssesssssssssssnnnsnanes -75-
EXPEIT EVIOENCE. ccueeeereeeeiiiisissnnreeeetsisiessssnnnreesessiesssssnnseeesssssssssssnnnssesssssssssssanssasasssssssssanns -81-
2006 Government RECOMMENALIONS........ccoiiririeieieieie sttt sttt ettt s b et eeneas -82-
Expert Evidence Including Hypothetical/Concrete EXamplesS.....cccceeeerriccrrrvneeeeeesiesessanns -84-
Potential Problems wWith EXPert EVIOENCE ..uueuieeiiiicerrrrnrreeetiiicesssnnereeeesssesssssanseesssssssssssanns -89 -
USUIPING ThE JUKY .ottt ettt et e s e e e st et e s besteeseessessessesessesseeseessensans -90-
Defendant’s Right to a Fair Trial ...........ccoccoiiiiiiiiiiii e -92-
(@0} o Tox 1115 o] 1 -95-
What Can the Current Research Tell Us?....ciivccivvveeriiiiiiiiiiienninniiniseeeescssnsssssssnssssens -95-
Revisiting the Use of Expert Evidence in Rape TrialsS .....ceiiriiiiisiceeriiiiinisisinsnnennsnisnsssnnes -95-
Using Psychology to Inform Legal REFOIM ....cciiiiiiiiiiiiiiiiiiiiinennennsissssssesseessssssssssnnes -99 -
Complainant’s Sexual HiStOTY ........uuuurssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnns -102 -



Case Note on Rv A No.2 [2001] UKHL 235..........ccuuceevererenriineasisinsosensessnesossnsssssasassns -102 -

The FACES coovviiiiiiiiiiiiiiiiiiiisssssssssssssssssssssssssssssssseees -103 -
The DeCISION ...ceeeriiiiiiiiiiiiiiriieiiiiirr s sssss e e s s e sassseneees - 106 -
Reasoning and Analysis .....ccceeeeeieiiiiiiiiiiiiiiiiiiiiiiieieiieeeeeeceeeeeeeeeee e -108 -
@01 1111 T3 11 o -109 -

Youth Justice and Criminal Evidence Act 1999: Chapter III Protection of Complainants in

Proceedings for Sexual Offences .........uuuuuuuuuuuuuuuueueuuusssssssssssssssssssssssssssssssssssssssssssans -113-
Section 41 Restriction on Evidence or Questions about Complainant’s Sexual History ..- 113 -
Rape Shield before the Youth Justice and Criminal Evidence Act 1999 .............coocviviiiiiiiniennen. -114 -

The PrOVISION ........coiiiiiiiiiiee ettt sttt e st e st e st e s bt e sabeeeneesabeesneenane -119 -
Judicial Reactions to the YJCEA 1999 .........o ittt -121-

2710 [ToTo [ =1 o] 0|20 OSSP P PSS UPPOPPPOPIPPPPPP -125-
Dissertation Bibliography .......cceeeuuiiiiiiiiiiimiiiiiiiiiiiiicciinrrrreeree e, -125-
Case Note Biblio@raphy ........coooiviveeeuiiiiiiiiiiieiiiiirrrrnrrrerre e -139-
Legislative Report Bibliography .......cc.coovvveiiiiiiiiiiiiiiiniiiiiininnnninninnnnnnsssessnsnnnenssaees -141 -



A Study of the Detrimental Impact of Rape Mythologies and Victim Stereotypes in the
Application of Character Evidence in Jury Trials in England and Wales

Introduction
Rape is at the highest levels recorded since the induction of the National Crime

Recording Standard in 2002. These figures, however, do not necessarily mean that there are
more rapes occurring than ever before but rather, it could suggest that more victims are
feeling secure enough to report the crime to the police and that police recording of these
types of offences has improved. Her Majesty’s Inspectorate of Constabulary and Fire and
Rescue Services (HMICFRS) have conducted a number of inspections into police crime
recording®. In 2014, it was concluded that 26 per cent of sexual offences were not recorded
when reported to the police?. In a report assessing the efficacy of policing between May 2019
and March 2020, it has been found that this number has dropped to only 6 per cent of sexual
offences reported to the police going unrecorded®. While it is promising to see improved
rates of police recording of sexual offences, there is now evidence to suggest that the impact
of increased recording is not having the same effect on the growing numbers of reported
sexual assaults. This means that the growing numbers of sexual offences may now be, at least
partly, attributed to a genuinely growing crime rate*. However, it is when attrition rates in
rape cases are examined the stark reality of a justice gap for victims of rape comes to light.
Recent reports show that the percentage of reported rape cases that go to trial has fallen to
only 1.4% in England and Wales®. Unique challenges are often raised by rape trials, ranging
from victim perception, lack of evidence, police referral to CPS and CPS pushing forward
with prosecution. It is important to further examine what is causing such high rates of
attrition in rape cases and where the law and procedures can be altered to improve the current
treatment of rape cases and its victims.

A commonly suspected obstacle for rape prosecution is the knowledge of the

existence of many preconceived notions the general public might hold regarding the crime of

! 'Crime in England and Wales: Year Ending March 2020' (Ons.gov.uk, 2020)
<https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/bulletins/crimeinenglandandwales/y
earendingmarch2020#other-types-of-violence>.

2 HMIC, 'Crime-Recording: Making the Victim Count' (Inspectorate of Constabulary 2014).

3 HMICFRS, 'State of Policing: The Annual Assessment of Policing in England and Wales 2019' (Her Majesty’s
Inspectorate of Constabulary and Fire and Rescue Services 2020)

<https://www justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/state-of-policing-2019.pdf>.

4 ONS above atn 1.

> Lizzie Dearden, 'Rape “Decriminalised” As Only 1.4% of Reported Attacks Prosecuted in England and
Wales' The Independent (17 October 2019) <https://www.independent.co.uk/news/uk/crime/rape-prosecutions-
uk-disclosure-mobile-phones-cps-a9160556.htm>.



rape, rapists and rape victims. The fear of not being believed has been cited as a primary
reason many victims do not report their attacks to the police®. One of the most common
stereotypes is that of the real rape victim. The idea of a virtuous woman who behaved
cautiously remaining in good neighbourhoods and moving about within reasonable hours is
the only true victim of rape’. The moment a woman deviates from this persona her rape
complaint may be viewed with scepticism, activating negative (victim blaming) rape myths.
A portion of the myths stem from the commonly held belief in what ‘real rape’ is and how a
‘real victim’ should react to such a crime, a further list and discussion of common rape myths
can be found in chapter 18. Many today believe that most rapes are committed by strangers
when in reality approximately 90% of rapes are committed by known men, partners, or
former partners of the victim®. Additionally, ‘real victims’ employ some kind of avoidance or
resistance and usually sustain injuries or torn clothing stemming from the attack. Finally,
‘inappropriate’ behaviour following the rape, such as, showering, cleaning the scene,
appearing unemotional or delayed reporting suggests a false allegation.

In a trial observation study conducted at the end of 2010, it was found that defence
counsel often employ various versions of rape myth for a multitude of reasons'®. Key ways in
which these myths were used involved distancing the defendant and the present case from the
idea of ‘real rape’, highlighting the ways in which the facts did not fit into the mould of a
virtuous victim and a violent stranger. Secondly, the defence counsel used myth to discredit
the complainant emphasising aspects of her history, psychology or character that would
distance her from the image of the ‘real rape’ victim. Lastly, the facts of the case were
presented as a platform for inviting false conclusions about such facts based on popular rape
myths, that is to say, the myth itself is not explicitly referenced but defence counsel will
outline the facts of the case in such a way that jury members arrive at the desired conclusion
after even the most simplistic reasoning. It is tactics such as these that are the focus of this
thesis. It will focus on the psychology behind the function of stereotype activation and the

role it plays in rape trials, specifically in discrediting alleged victims in the eyes of the jury.

¢ Karen G. Weiss, 'Too Ashamed to Report: Deconstructing the Shame of Sexual Victimization' (2010) 5
Feminist Criminology.; Laura C. Wilson and Katherine E. Miller, 'Meta-Analysis of the Prevalence of
Unacknowledged Rape' (2015) 17 Trauma, Violence, & Abuse.

7 Susan Estrich, Real Rape: How the Legal System Victimises Women Who Say No (Harvard University Press
1976).

8 '"Myths About Rape' (Rape Crisis England and Wales, 2018) <https://rapecrisis.org.uk/mythsvsrealities.>.

% Ibid.

10 Jennifer Temkin, Jacqueline M. Gray and Jastine Barrett, 'Different Functions of Rape Myth Use in Court:
Findings from A Trial Observation Study' (2016) 13 Feminist Criminology.
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Understanding the psychology behind successful stereotype activation and the role
plays in the decision-making process will be key in examining the legislation enacted to
protect alleged victims in rape trials. The definition of stereotype to be used here comes from
the work of Francis Dane where, for simplicity in discussion, the word stereotype is used to
denote any structured set of beliefs about any identifiable group!. Stereotypes can be
activated on a conscious or unconscious level and many people are unaware that they hold
any at all. Rape myth acceptance can construct a stereotype in a person’s mind when
perceiving either rape victims or the crime of rape itself. Accepting various rape myths as
perceived truth creates an image of a certain ‘type’ of woman who gets raped. For example,
this ‘type’ of woman probably dresses provocatively, is capable of resisting her attacker but
does not, is young and flirtatious, partakes in the recreational use of alcohol or drugs, and
stays out late into the night'2. Women who fit into this constructed group can be perceived by
those who accept various rape myths related to these characteristics as, at least partially,
blameworthy when recounting their attack®®. If a juror were to process evidence through this
construct, their perception of the victim and her credibility may suffer a degree of bias
upsetting the balance of justice necessary for a fair trial.

This research will be most relevant to improving the treatment of alleged victims in
rape trials that are dependent on direct evidence of the complainant with little corroborating
evidence. A lack of directional evidence providing a clear or indisputable version of the
events makes jurors more likely to draw on their pre-existing knowledge (or
scripts/stereotypes) to interpret the facts in determining who is more blame-worthy*#,
Research has shown than when an assault is more stereotypical, jurors are more likely to
believe the victim, blame her less and convict the defendant®®. Similarly, studies have shown
that the more an offence strays from the commonly constructed ‘real-rape’ script, the more

the victim’s credibility suffers and the more blame she receives'®. There has been some

! Francis Dane, 'Applying Social Psychology in the Courtroom: Understanding Stereotypes in Jury Decision
Making' (1992) 16 Contemporary Social Psychology. See above at n. 10.

12 This idea of ‘type’ of woman will be more thoroughly examined in Chapter 1 through ideas such as
attribution theory, hypothetical scripts and cultural scaffolding.

13 P Mazelan, 'Stereotypes and Perceptions of the Victims of Rape' (1980) 5 Victimology.

14 Mark Kebbell and Nina Westera, 'Promoting Pre-Recorded Complainant Evidence in Rape Trials: Psychology
and Practice Perspectives' (2011) 35 Criminal Law Journal, and Louise Ellison and Vanessa E. Munro, 'A
Stranger in the Bushes, or an Elephant in the Room? Critical Reflections upon Received Rape Myth Wisdom in
the Context of a Mock Jury Study' (2010) 13 New Criminal Law Review.

15 Blake McKimmie, 'Stereotypes in the Courtroom', New Directions for Law in Australia (ANU 2017).

16 Blake M. McKimmie, Barbara M. Masser and Renata Bongiorno, 'What Counts as Rape? the Effect of
Offense Prototypes, Victim Stereotypes, and Participant Gender on How the Complainant and Defendant Are
Perceived' (2014) 29 Journal of Interpersonal Violence.
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recognition by legislators for the need to protect alleged victims from such misconceptions
being formed about them during rape trials. As it will be shown in later chapters, current
legislation restricting the introduction of certain kinds of evidence are not enough to protect
victims however, further restrictions would infringe too much on the defendant’s right to a
fair trial. Therefore, the most logical way forward in this case may be to adduce more
educational evidence in an attempt to create a greater balance for justice for both
complainants and defendants.

Currently, provisions known as rape shield legislation recognise and attempt to
prevent the formation of a certain level of bias against the complainants of rape. Rape shield
legislation includes provisions preventing the introduction of evidence pertaining to a
complainant’s sexual history’’. Rape shield legislation in England and Wales would be found
in sections 41- 43 of the Youth Justice and Criminal Evidence Act 1999 (as the main focus is
found in section 41 these provisions will be referred to as Section 41 from here). The
predominant rule found in Section 41 prevents any evidence or cross-examination pertaining
to the sexual history of the complainant. However, this type of evidence may come into trial
with the court’s approval of a pretrial application made by the defence. The court may grant
these applications under specific circumstances set out in the legislation. A comprehensive
study performed evaluating the use of Section 41 in court found that in many cases the
section 41 restrictions were ‘evaded, circumvented and resisted’*®. Further, it was found that
applications were made in just under one-third of trials sampled however, sexual history
evidence appeared in two-thirds of trials'®. In a report published by the Attorney General’s
Office in December 2017 it was reported that after tracking 309 rape trials in 2016, Section
41 applications were made in only 13% of cases and denied in 92% of these trials. These
figures may suggest that the use of Section 41 improved drastically over the 11 years between
the two studies with better training and education surrounding the unique issues raised by
rape trials however, it may also be attributed to different figures gathered in different
sampling methods.

It is not the intent of Section 41 that needs to be heavily scrutinised, but rather the

effect that its function can have on the perception of complainant. It has been suggested that

17 Clare McGlynn, 'Rape Trials and Sexual History Evidence: Reforming the Law on Third-Party Evidence'
(2017) 81 The Journal of Criminal Law.

18 iz Kelly, Jennifer Temkin and Sue Griffiths, 'Section 41: An Evaluation of New Legislation Limiting Sexual
History Evidence in Rape Trials' (Home Office 2006)
<http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.628.3925&rep=repl&type=pdf>.

19 1bid.



the acquittal rate when an application was successful was 90% compared to 52% when it was
not?. It then must be considered what is happening with the introduction of this kind of
evidence and how it impacts the jury’s perception of the complainant and in what ways to
seemingly have such a large impact given the figure above. The more the defence can
normalise the alleged activities into ‘typical’ sexual behaviour for the complainant the easier
it is for them to shift focus from their client to the complainant?t. Exploring deeper
psychological effects of rape myth acceptance and their function in discrediting victims
during trial can aid in understanding how best to improve procedures in rape trials. That is
not to say that the legislation as it stands must be done away with, the application and review
process for introduction of evidence may be useful in preserving a fair trial for the defendant.

Following this discussion, it is important to ask if there is a way for evidence law to
address the issue of rape myths and stereotypes in influencing jury perception of the
complainant. Should we use what we know about the function of stereotypes and other
aspects of social psychology to format a new approach to presentation of evidence beyond
the protections set out under section 41 in order to create better complainant protection in
rape trials? This dissertation will be a study of the detrimental impact of these stereotypes and
myths in the application of character evidence in jury trials. The aim is to determine whether
the current laws dictating this type of evidence need to be rebalanced in order to provide
stronger protection for victims or whether doing so jeopardises a fair trial for defendants. To
best determine what kinds of limitations should be placed upon the character evidence used
against victims in rape trials, the present work will be divided into four chapters each
examining the different ways and areas in which this type of evidence can be problematic.

The first chapter will begin by setting out the common myths found in current
literature surrounding rape trials. Research on rape mythology in England and Wales, wider
society’s belief in them and their appearance in real trials will play a key role in aiding
discussion about the threat posed by certain beliefs. Psychological studies explaining
stereotype activation and its role in human cognition will further evidence the need for
rebalancing of character evidence in rape trials explaining the elements of stereotyping that
are simply reflexive human nature. The prejudicial effect that this type of character evidence
can have on complainants in rape cases will be assessed as well as any prejudicial effect

excluding this type of character evidence will have on defendants.

20 McGlynn above at n 17.
2L Aileen McColgan, 'Common Law and the Relevance of Sexual History Evidence' (1996) 16 Oxford Journal of
Legal Studies.



The second chapter will dissect the current rape shield legislation in England and
Wales. The laws defining the elements of rape and consent through past decades will be
explored to better grasp the evolving nature of society’s perception of rape and its victims.
The ideology behind the creation of what has become known as England and Wales’ rape
shield legislation, the Youth Justice and Criminal Evidence Act 1999, will be assessed to
determine what was intended by Parliament with this law. "Additionally, the views of the
opposition and alterations made to the Bill following its initial readings in Parliament will be
outlined in order to provide a fuller understanding of the issues regarding a defendant’s right
to a fair trial and alleged victim protection. Brief case examples highlighting the
interpretation of the legislation through the years will also be provided to shed light on how
the intent behind the words may not be standing up to case by case tests. Finally, more
contemporary research examining the function of the YJCEA 1999 twenty years later will be
evaluated for potential reform recommendations for the future of rape shield legislation.

The third chapter will expound the importance of character evidence and the influence
it can have in jury trials. This chapter will explain what is meant by character evidence, the
philosophy behind its role in trial and why it is important. In the context of rape trials, taking
from the discussions of previous chapters, the significance of protecting the victim from the
introduction of negative character evidence will be reviewed. There are strong protections for
defendants preventing the introduction of evidence of their bad character however, oftentimes
the prejudicial effect produced by ‘bad character’ evidence against the complainant is not
very robust. Considering the psychological evidence to be laid out in chapter one, the
cognitive processes taking place in jurors’ minds will be identical whether forming biases
against the defendant or the victim. Given the backdrop of rape mythology and victim
stereotypes, as well as the ease with which defence counsel may trigger these perceptions
with seemingly innocuous facts, the rebalancing of victim/defendant protection is in need of
legislative review.

The fourth chapter will consist of an examination of the efficacy of the use of jury
trials for trying sexual offences. This will include a discussion of the history behind the
creation and preference for juries in England and Wales, and jury alternatives suggested in
various research reports. In addition to the jury alternatives, further reform recommendations
will be studied, particularly the introduction of general expert evidence to serve as juror
education. In 2006, the Government released a report recommending the introduction of
educational expert evidence in trials for sexual offences in order to contest juror

misconceptions about victims of sexual violence. Additional psychological experiments
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researching the practicality of such recommendations with mock jurors will cited in order to
bolster the opinion of the current work for the need to revisit these recommendations.
Criticisms of the implementation of general expert evidence will be explained in order to
better tailor recommended reforms to address potential problems before they occur.

Finally, this work will conclude with a reiteration of the recommendation for the
introduction of general expert testimony as a form of juror education. It is of the current
author’s opinion that there is no way to further restrict the introduction of evidence that may
be interpreted as prejudicial to alleged victims in rape trials and that the most balanced
solution to the issues set out in earlier chapters is the introduction of scientifically validated
education for the juror to help them better check their biases before undertaking the decision-
making process. These recommendations will be reinforced by the explanation of the
important role psychology can play in the legal process, and how the social sciences can be

utilised in many facets of the legal system.

Methodology
The primary goal of this dissertation will be to analyse and comment on the risk of

prejudice faced by complainants in rape trials stemming from the presentation of evidence,
attributed to her character that is consistent with commonly held rape myths and victim
stereotypes. It will achieve this analysis by undertaking a multi-disciplinary approach using
the lens of law and psychology fusion of psycho-social and legal desk-based research,
examining both primary and secondary sources. It will attempt to provide a thorough
understanding of the law as it is written and how it functions in the courtroom. As the
discussion above will suggest, the law in its written form is not always an accurate
representation of its practicality in the courtroom. Understanding a law’s function in practice
can highlight the areas in which its intention and function are not in line. Having this
foundation is vital in order to rule out the written law itself as the source of any alleged
malfunction in its use (Hutchinson, 2018). In the context of the above discussion, it was
stated in R v Riley? that it cannot be imagined, a scenario in which third party sexual history
evidence is relevant to establishing consent, yet, an avenue for its introduction into trial still
exists over a century later. It might be said that preserving this avenue for introduction
preserves the balance between victim and defendant rights. It is here in which doctrinal

research must be pursued to inform the interplay between Section 41, Section 75 of the

2Ry Riley (1887) 18 QBD 481.
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Sexual Offences Act 2003, and its mention of reasonable belief in consent, and the right to a
fair trial found in Article 6 of the Human Rights Act 1998. The legal principles underlying
how these provisions measure against one another is important to obtain through doctrinal
research as well as academic commentary on how this interplay functions in the courtroom
and society.

In order to further the analysis of the chosen provisions and selected literature, a
psycho-legal research framework will be used. If law is meant to govern people, it is logical
to study the law as it might be psychologically interpreted by the individuals it is meant to
control. Cases can be re-examined with the view that certain evidence, rather than adding to a
defendant’s innocence claim, might be useful only in detracting from the complainant’s rape
claim. Understanding human perception and how evidence will be perceived by a jury (and
even legal practitioners) may help fill some of the gaps in the literature focusing on law rape
mythology. Psycho-legal research will inform how these views are used cognitively to
influence legal practitioner and juror perceptions of the individuals to whom they are applied.
Investigating the psychology of stereotypes or schemas and the influence they can have on a
person’s cognitive processing compiled with the laws surrounding evidence in rape cases and
the function of these laws at trial may demonstrate the need for some alteration to the rape
trial procedures.

The field combing psychology and law has been defined as such, ‘legal psychology is
the scientific study of the effects of law on people; and the effect people have on the law?,
Legal psychology also includes the application of the study and practice of psychology to
legal institutions and people who come into contact with the law.” To properly understand the
words and institutions meant to control the behaviour of people it is important to understand
the people themselves. Psychology, society, and law do not exist in a vacuum and drawing
from each discipline might create the most functional working model for the legal system to
operate within. Combining these fields and explaining the dangers of victim stereotypes and
rape mythology being adduced as character evidence from the psychological perspective can
fill a void that exists in the current research. As it stands, there is little overlap of the true
scientific explanation for what is happening in the minds of the jury when the myths and
stereotypes studied by the legal research are presented in the courtroom.

There exists much evidence of rape myths and their perpetuation in trial (often by
defence counsel) as well as many studies testing public rape myth acceptance. The empirical

23 James Ogloff, Taking Psychology and Law into the Twenty-First Century (Springer 2006).
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psychological studies help us to understand the prevalence with which the general population
might truly accept such stereotypes, while the courtroom observation studies highlight how
often these stereotypes are presented to members of the general population on the jury. The
original contribution of the current research aims to analyse both categories of research and
highlight what is happening in the brains of jury members, scientifically, when these
stereotypes are presented. By melding the scientific psychological studies of cognition and
perception with the legal research demonstrating the existence of rape myths and victim
stereotypes, the negative outcomes for complainants of sexual assault become much more
glaring. Explaining these two areas in conjunction with one another will add to the discussion
surrounding reform of the current legislation. Explaining what is happening in the minds of
jurors with the presentation of this type of character evidence, and the science proving that
these types of mental exercises are, essentially, involuntary, makes a much stronger case for
legal scholars putting forth arguments that victims of sexual offences face a substantial
amount of prejudicial effect of their own when taking the stand in rape trials. Utilising both
of these fields, the current work further aims to explain what legal solution might best
overcome the psychological challenges evidenced in the studies of cognition and perception
to be explored in the forthcoming chapters.

Before proceeding, brief discussion of the language to be used in the remainder of the
work must be emphasised. In proceeding, | will often refer to victims of rape as, victims,
complainants or alleged victims. In the more general societal context, | will refer to the term
victim to retain the connotation that the women mentioned here have had a crime committed
against them and that there is not action she could have taken to ‘deserve’ this offence. In
discussions pertaining to a trial setting, I will refer to these women as ‘alleged victims’ so as
to preserve the defendant’s presumption of innocence. It is not meant to imply that woman is
being untruthful and is not a victim however, it is a delicate situation in which it is imperative
to ensure the defendant retains his presumption of innocence until a judgement has been
made. The delicacy of the language only further demonstrates the difficulty faced in rape
trials in balancing the rights of each party involved and the ease with which outsiders can be

swayed to believe one side over the other.
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Chapter 1: Rape Mythology, Persistence and Activation Mechanisms in Society

The purpose of this chapter is to examine what is meant by rape myths as a general
concept, outline some of the most commonly repeated rape myths and to examine their
prevalence in society and more specifically, the courtrooms of England and Wales. The
overarching societal causes for the belief in such myths, as well the psychology behind the
belief in such myths will be examined. The goal is to clearly define the concept of rape
mythology and to provide concrete examples of commonly referenced myths in the existing
literature. There myths will be explained in a general societal context followed by their
appearance in the trial setting. All of this will be explored through a psychological lens in
order to understand why the existence of these myths create problems for complainants in
rape trials. A more detailed discussion of specific psychological processes that can take place
in the process of perception will be included to provide context for issues raised in future
chapters.

It is important at the outset to clarify what is meant by the term rape myths in the
context of the present work. Simplistically, rape myths can be described as beliefs about the
victims and perpetrators of rape, as well as, where and how it happens?. It is beliefs of this
kind that are thought to be held, in some form, by members of the public as both a product of
cultural norms regarding gender and sexuality, and the natural psychological workings of
human cognition?®. The Crown Prosecution Service (CPS) in their legal guidance on sexual
offences acknowledges rape myths as being commonly held beliefs that are not true?. They
go further to offer an explanation as to why these beliefs become ‘commonly held’,
recognising that they stem from people’s need to make sense of a situation that appears
otherwise ‘senseless’. This type of description goes to the core of the issues raised in this
dissertation. The CPS has recognised that it is in people’s nature to grasp onto any
explanations that fit within what they already know about the world. Specific ideas about

what they ‘know’ about the world will be expanded upon below?”. A deeper understanding

24 Vivien Stern, 'The Stern Review: A Report by Baroness Stern CBE of an Independent Review into How Rape
Complaints Are Handled by Public Authorities in England and Wales' (Home Office 2010).

25 Anthony Murphy and Benjamin Hine, 'Investigating the Demographic and Attitudinal Predictors of Rape
Myth Acceptance in U.K. Police Officers: Developing an Evidence-Base for Training and Professional
Development' (2018) 25 Psychology, Crime & Law.

26 'Rape and Sexual Offences - Chapter 21: Societal Myths | The Crown Prosecution Service' (Cps.gov.uk, 2017)
<https://www.cps.gov.uk/legal-guidance/rape-and-sexual-offences-chapter-2 1 -societal-myths>.

27 A discussion of the psychology behind the formation of beliefs will follow below, citing: Nicola Gavey, Just
Sex? The Cultural Scaffolding of Rape (Routledge 2005), Fritz Heider, The Psychology of Interpersonal
Relations (Wiley 1958).
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about why this type of reasoning occurs, and what might be done about it, is what this work
will attempt to discover.
Early usage of the term rape myth can be found in discussion about ‘real rape’ versus

’28 What this work describes as ‘real rape’ is the stereotypical image of rape.

‘simple rape
The rape that we see in media portrayals. The rape which occurs in the dark of night,
perpetrated forcefully by a stranger, where the woman vigorously fights back and runs to the
police the moment, she is able. This rape is taken very seriously, it is the type to elicit outrage
in criminal justice professionals and the public alike. The idea of ‘real rape’ and the
sympathy it garners from the general population will be further examined when placing it
within the concept of the hypothetical script. The term ‘simple rape’ references those rapes
that do not necessarily stir a large amount of concern in the criminal justice system?. ‘Simple
rape’ often portrays a rape in which the victim may have had some kind of relationship with
the offender, there may be no weapon or violence or there may have been no physical
resistance by the victim. Much research® would agree that these elements play into typical
rape myths and often lead to complaints of this kind to be trivialised. However, ‘simple rape’
may be a confusing label to apply to these offences. The elements comprising ‘simple rape’
often make applying the law to such crimes much more ambiguous. Given the timing of
Estrich’s creation of the terminology, it was logical to construe these descriptions as ‘simple
rape’ as it may have been more simply discounted by the criminal justice system as false or
not as deserving of justice because there was some level of victim blame to be considered. In
present day, given women'’s rights progression®, complaints that would have been considered
‘simple rape’ back in the 1970’s would not be quickly discounted as false today however,
time has not made prosecuting these types of reports any less ambiguous for legal teams,
judges and juries making them the opposite of simple.

28 Susan Estrich, Real Rape: How the Legal System Victimises Women Who Say No (Harvard University Press
1976).

2 Ibid.

30 In addition to Estrich’s work referenced above at n. 30, literature regarding the way in which rape complaints
are trivialised continues to appear today, decades after the beginning of the women’s movement. See: LeeAnn
Kahlor and Dan Morrison, 'Television Viewing and Rape Myth Acceptance Among College Women' (2007) 56
Sex Roles., Rebecca Chennells, 'Sentencing: The Real Rape Myth' (2011) 23 Agenda.

3LA general overview of women’s rights movement can be found here: Carrie N Baker, The Women's Movement
Against Sexual Harassment (Cambridge University Press 2008). A more contemporary look at what is being
done in the present to advance women’s rights in the digital age can be found here: Kaitlynn Mendes, Jessica
Ringrose and Jessalynn Keller, #Metoo and the Promise and Pitfalls of Challenging Rape Culture Through
Digital Feminist Activism' (2018) 25 European Journal of Women's Studies.
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In the table below are two lists containing the most common rape myths. One column
represents myths primarily focused on victim traits and behaviours, the other contains myths
focused on elements of the crime of rape itself. It is fairly representative of most stereotypes
about rape and its victims; however, it is by no means exhaustive of all stigmas surrounding
the topic. The list was sourced from the Crown Prosecution Guidance because the wider
focus of this current work is the function of these myths in the courtroom setting, as will be
discussed in later chapters. Additionally, this list, and this dissertation as a whole, is solely
focused on female victims of rape and male perpetrators. This is not meant to imply that
rapists are always male or that victims are always female. Male victims face additional
unique stereotypes as do victims belonging to the LGBT community. Both of these
populations would benefit from specific research into their own experiences in reporting rape
and facing trial as a complainant, but this does not mean that these groups would not also

benefit from the potential improvements set out here®?.

Victim-Focused Myths Crime-Focused Myths

Scantily clad, flirtatious women provoke Rape is a crime of overwhelming sexual

attack desire and once a man starts, he cannot be
stopped

Overly intoxicated women are asking for it | Rape happens between strangers

It is not rape if she did not cry out or fight Rape happens at night, down dark alleys

back

She doesn’t act like a ‘victim’ Rape is a violent act that leaves physical
evidence

The sex was consensual but now she regrets = Rapists are the ‘other’, identifiably different

it than the man next door

If she didn’t immediately report, it probably | Rape allegations are often false

wasn’t rape

32 Further reading on the experience of male rape victims can be found in: Mark A Whatley and Ronald E
Riggio, 'Gender Differences in Attributions of Blame for Male Rape Victims' (1993) 8 Journal of Interpersonal
Violence.; Kathy Doherty and Irina Anderson, 'Making Sense of Male Rape: Constructions of Gender, Sexuality
and Experience of Rape Victims' (2004) 14 Journal of Community & Applied Social Psychology. Literature on
the experience of victims identifying as part of the LGBT community can be found in: Sharyn J. Potter, Kim
Fountain and Jane G. Stapleton, 'Addressing Sexual And Relationship Violence In The LGBT Community
Using A Bystander Framework' (2012) 20 Harvard Review of Psychiatry.; Jaclyn E Miller, 'Mental Health
Professionals' Perceptions, Attitudes, And Beliefs About Lesbian, Gay, Bisexual, And Transgender Rape
Victims' (PhD, Massachusetts School of Professional Psychology 2013).
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Women who invite men back to their homes
are implying their intentions
Women known to be very sexually active
likely consented
Prostitutes cannot be raped
'Rape and Sexual Offences - Chapter 21: Societal Myths | The Crown Prosecution Service' (Cps.gov.uk,

2017)

Rape Mythology in Wider Society
The research dating back decades also considers the role of wider societal beliefs

about sex and gender when examining the treatment of rape and rape victims in the criminal
justice system®. Looking at the list of common rape myths above, it is clear to see that those
who ascribe to such beliefs are likely to assign some level of blame to the victim. Many
times, the crime-focused myths do not occur independently and at least one factor found in a
victim-focused myth will be present. In context, these myths will often not be referred to
outright in a trial but rather, they will be hidden within an ambiguous rape narrative. The jury
decision becomes ambiguous when they must decide whether to believe the defendant or the
alleged victim with little other evidence to aid them. Because of this, the jury in making their
determination of truth in an uncertain situation it can become instinctual for a person to rely
on previously held beliefs**. Modern society claims to detest rape and those who commit it,
yet it does not appear that anyone can really decide what is meant by the ‘crime of rape’.
When set in, for example, a real-world acquaintance rape scenario it appears to be more
difficult for the general public to decipher what is the crime of rape and what is an
unfortunate case of ‘mixed signals’3. What is meant here by acquaintance rape is an assault
perpetrated by someone known to the victim such as a friend, classmate or date, it is
important to the context of the current work as the majority of rapes are perpetrated by
individuals known to the victim and it is easiest for outsiders to wonder about ‘mixed signals’

when the parties have some form of relationship®.

33 Martha R. Burt, 'Cultural Myths and Supports for Rape.' (1980) 38 Journal of Personality and Social
Psychology.

34 This reference to previously held beliefs in ambiguous situations is the human psychological tendency to rely
on heuristics as a cognitive shortcut. This will be discussed in more depth later in chapter 1 however, more
literature on heuristics and cognitive shortcuts can be found here: Philip M. Fernbach and Bob Rehder,
'Cognitive Shortcuts in Causal Inference' (2013) 4 Argument & Computation.; Lori Colwell, 'Cognitive
Heuristics in the Context of Legal Decision Making.' (2005) 23 Forensic Psychology.

35 Kate Harding, Asking for It: The Alarming Rise of Rape Culture--and What We Can Do About It (Da Capo
Lifelong Books 2015).

36 Claire R. Gravelin, Monica Biernat and Caroline E. Bucher, 'Blaming the Victim of Acquaintance Rape:
Individual, Situational, and Sociocultural Factors' (2019) 9 Frontiers in Psychology.
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The current research has focused on rape victim perception, as the issues faced by
these victims appears to be, at least somewhat, unique when compared to victims of other
crimes. Research has posited that sexual assault is more closely tied to broader social
attitudes about the victim’s conduct than any other criminal offence®’. Additionally, it is
argued that the attention on sexual assault has shifted away from the legal framework and
toward the interaction between cultural norms and legal processes®. Should the public
attitude toward rape uphold these preconceived notions that have come to be characterized as
rape myths, it would prove very difficult to keep them out of trial proceedings. As many
studies in social psychology will tell us, evidence exists to show that rape myths are widely
held and effect media reporting about rape, victim reporting to authorities, decisions about
the investigation and prosecution processes and jury deliberations®. Further empirical
research has repeatedly demonstrated a relationship between the presence of attitudes
underpinning rape myths and the tendency to ‘downplay sexual violence against women by
men’“°.

When exploring social attitudes relating to rape myths on a macro-scale, feminist
scholars attribute such views to ‘deep-rooted social traditions of male dominance and female
exploitation”*!. Many are taught masculinity and femininity from a very early age. When
sexuality comes into the picture, it is the man who is expected to become the seducer and the
woman is to be seduced. He must initiate the sexual encounters and dictate the direction in
which they develop, the woman’s job is simply to consent or refuse*?. These types of beliefs
appear normal to many, and by no means are incorrect. It is the inclusion of the belief that
male sexual aggression is uncontrollable, and women must set limits on sexual activity so not
to unleash such ‘powerful forces’ that causes this ideology to become problematic*®. These
ideologies track closely with the concept of sexual scripts, which will be further explored
later in this chapter and throughout the work. The sexual script can include the idea that a

woman will engage in token resistance to sex, when in reality she intends to engage in it, in

37 Jennifer Temkin and Barbara Krahé, Sexual Assault and the Justice Gap (Hart 2008).

38 Ibid.

3 G Bohner and others, 'Rape Myth Acceptance: Cognitive, Affective and Behavioural Effects of Beliefs that
Blame the Victim and Exonerate the Perpetrator', Rape.: Challenging contemporary thinking (Willan 2009).
40 Tbid., Heike Gerger and others, 'The Acceptance of Modern Myths About Sexual Aggression Scale:
Development and Validation in German and English' (2007) 33 Aggressive Behavior.

41 Colleen A Ward, Attitudes Toward Rape (Sage 1995).

42 Stevi Jackson, 'The Social Context of Rape: Sexual Scripts and Motivation', Rape and Society (Westview
1995).

4 Ibid.
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order to maintain the more subdued female sexuality**. The culmination of these kinds of
ideals create the lens through which many might view a rape narrative in a trial setting,
bringing what have come to be called rape myths into the courtroom.

Bearing the preceding discussion in mind, the definition of rape myths to be used here
can be described as ‘prescriptive or descriptive beliefs about rape that help deny, downplay or
justify sexual violence’*®. This definition then, outlines the ways in which rape myths can
become problematic in the context of jury members. Should these attitudes leak into the
jurors reasoning throughout the process, it may lead to exactly what the above definition
warns of: downplaying or justifying the sexual violence they have just been told about. It
may not be the legal system’s job to educate the public however, it is the job of the legal
system to ensure justice for victims and offenders alike. This job may consist of educating
those members of the public it employs to decide rape cases in order to preserve justice
alleged victims and protect them from unfair stereotypes being brought into the courtroom. It
has been observed in recent years, prosecution attempts at countering elements of rape myths
presented as evidence in front of the jury as well as judicial instructions to the jury before
deliberation on the importance of avoiding stereotypes*®. One such example of these attempts
can be found in the judge’s summing up in R v D*', in which the jury is invited to consider
why a rape victim might not immediately report to the police; a fact the defence relied
heavily upon in their case, implying that the victim delayed reporting to give herself time to
construct her story. The defendant was convicted and appealed based on the extent of the
judge’s comment in his summing up. The judge’s summing up about rape and why a victim
may delay reporting was quite extensive and contained the following passage:

[Women who are raped] are often too traumatised or embarrassed to tell anyone

what's going on, and a very serious aspect of the offence in those circumstances is

that a woman feels trapped. She is, after all, in her own home, very often simply

too ashamed and embarrassed to tell anyone that the person that she has brought

into her home to share her life, be with her children, is now raping her. She won't

4 Charlene L. Muehlenhard and Carie S. Rodgers, 'Token Resistance to Sex' (1998) 22 Psychology of Women
Quarterly.

4 Gerd Bohner and others, 'Rape Myths as Neutralizing Cognitions: Evidence for a Causal Impact of Anti-
Victim Attitudes on Men's Self-Reported Likelihood of Raping' (1998) 28 European Journal of Social
Psychology.

46 Olivia Smith and Tina Skinner, 'Observing Court Responses to Victims of Rape and Sexual Assault' (2012) 7
Feminist Criminology.

47Rv D [2008] EWCA Crim 2557, [2009] Crim LR 59.
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tell her neighbours, friends... even very close friends...children, still less the

police, because of those factors which bring to bear*.

In the context of the present discussion, this case appears as a step in a positive direction,
especially as the Court of Appeal upheld the conviction and that decision has been taken as
precedent. However, in reading the Court of Appeal decision it is noted that, while the judge
had a right to make such statements, they were not measured enough to preserve even-
handedness toward the defendant, citing that the passage reads ‘like a prosecution closing
speech’. The conviction was upheld due to other discrepancies in the defence counsel’s story
as being the most-likely source of the defendant’s conviction. The precedent allowing judges
to make these kinds of warnings in their summing up is truly a positive move. Most recently,
guidance as to the types of warnings that might be given by judges in these types of trials
have been outlined in the Crown Court Compendium; highlighting the various dangers that
can lie in assumptions about sexual offences and the victims*®. Examples of ways in which to
address these assumptions are provided, many of which will be addressed later in this work.
The difficulty lies in that the Crown Court Compendium still leaves it up to the judge to make
a decision to issue warnings about these assumptions. If these kinds of statements could lead
to grounds for an appeal will judges opt to make such statements, or will they be so measured
in their speech that it may not provide effective protection against such myth? Such
inconsistencies in these types of warnings can be examined through real trial observation,
identifying patterns and frequency of warnings issued to juries by judges. More research and
information about the practical applications of myths and existing protections against them in

the trial setting will aid in our understanding of how this area of law can improve.

Trial Observation Studies
Trial observation studies and mock jury trials, seeking to better grasp the

appearance of rape myths and stereotypes at trial and in deliberations have been
performed a number of times. In one such study, researchers observed eight rape trials
in England in 2010°°. Looking through many of the previously conducted studies and

government reports and training policies, their goal was to observe the current trial

48 Ibid at para 6.

49 David Maddison and others, 'The Crown Court Compendium: 20-1 Sexual Offences — The Dangers of
Assumptions' (Judicial College 2020).

30 Jennifer Temkin, Jacqueline M. Gray and Jastine Barrett, 'Different Functions of Rape Myth Use in Court:
Findings from a Trial Observation Study' (2016) 13 Feminist Criminology.
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atmosphere with regards to rape trials. A conservative approach to myth identification
was taken only identifying rape myth use when counsel explicitly made generalisations
about rape, victims, or perpetrators that were false or when such false generalisations
were clearly implicit in the argument. Despite this conservative approach the
researchers found that rape myths appeared frequently across all eight trials. The ways
in which these myths were employed have been subdivided into three overarching
themes: use of the ‘real rape’ stereotype to highlight where the prosecution case might
differ, second they are used to discredit the complainant degrading her character and/or
background and third, myths relating to specific facts of the case are used to invoke
common stereotypes®’.

Rape myths did not go unchallenged in the trials, sometimes rebutted by the
complainants during cross-examinations and sometimes challenged by the prosecution
however it is noticed that this did not occur in every case. The fact that myths are
repeatedly utilised by defence counsel, yet not caught and disputed each time by the
prosecution is problematic®. This study draws into question the true level of protection
afforded to complainants under the current laws. Even more troubling, judicial
challenges reported in this study highlighted a definitive need for review. There was
great inconsistency in judicial warnings regarding these stereotypes between trials®.
Despite the Judicial Studies Bench Book available to judges at the time of this study,
giving judges suggestions as to ways in which to instruct juries in order to combat
certain myths that may have appeared during trial, the application of such was
lacking®*. There was little uniformity in how these illustrations, as they are referred to
in the Bench Book, were applied. Some judges very successfully gave instructions to
the jury as per these illustrations, some gave very vague suggestions surrounding them,
some chose to say nothing at all and one judge opted to repeat Sir Matthew Hale’s
assertion that rape allegations are easy to make and difficult to refute®.

The efficacy of these practices, while extremely positive in regard to progression,
remains questionable when placed within the context of social attitudes and social

psychology. As mentioned above, challenges to the appearance of these myths do occur in

5! Ibid.

32 Ibid.

53 Tbid.

>4 Judical College, 'The Trial of Sexual Offences' (2011) <https://www.judiciary.uk/wp-
content/uploads/JCO/Documents/eLetters/CCBB _first supplement 071211.pdf>.

3 Temkin and others above at n 50.
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trial, however they are less frequent than the instances in which the stereotypes are invoked.
It is difficult to know why this is, however in the context of the following discussion
exploring the psychology behind the employment of these beliefs, it may be that individuals
expected to make such challenges might be missing myths that are hidden within the context
of a complete narrative. Prosecutors, complainants and judges might, even subconsciously,
ascribe to these myths themselves and therefore, not flag them as problematic when hidden in
a logical case specific narrative. Cognitive shortcuts, to be explained further below, can cause
the usage of these myths to be missed, as deeper reasoning will be skipped when your brain
hears what it is expecting to hear®. In addition to possibly missing the opportunity to negate
the presentation of misleading evidence, there is no recourse for keeping these ideas out of
the jury room, should a juror carry them in. Unfortunately for researchers in England and
Wales, real trials can be observed but real jury deliberations cannot. Mock jury studies are
often conducted as an alternative in order to provide insight into how these ideas might be
utilised in reasoning during jury deliberation. Below, studies of this type will be explored in

an attempt to better understand how a jury might deliberate in rape trials.

Mock Jury Studies
It is extremely important to employ studies such as these when attempting to

review the efficacy of the law, as it is only in the trial setting that such worth can be
assessed. While trial observation studies provide us with valuable knowledge about
how rape myths are presented and challenged by trial actors, they provide no insight
into how these stereotypes might materialise in jury deliberation. Due to this fact, mock
jury trials are the next best form of insight into how these beliefs might carry over into
the jury room. Research into rape jury deliberation has shown that the more categorical,
gut reactions to public surveys and polls are not necessarily replicated in a formal,
though experimental, jury deliberation setting®’. That being said, there are particular
drawbacks of experimental mock jury settings as compared to a genuine jury
deliberation that must also be considered before presenting each of the following
studies. Social science researchers would measure how closely a simulated situation

best matches its “rea’-world” counterpart through what they call its ecological

36 Philip M. Fernbach and Bob Rehder, 'Cognitive Shortcuts in Causal Inference' (2013) 4 Argument &
Computation.

37 Emily Finch and Vanessa E. Munro, 'Lifting the Veil: The Use of Focus Groups and Trial Simulations in
Legal Research' (2008) 35 Journal of Law and Society.
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validity®®. Factors in a mock jury simulation such as, the way in which evidence is
presented (e.g. through a video of a full trial acted out by actors, through an audio
recording of testimonies, or a written summary of the evidence), the diversity of the
‘jurors’ as a sample, and the underlying knowledge that no one will actually face
sentencing depending on their verdict can affect the ecological validity of mock jury
studies. There are also positive aspects to mock jury studies however, these simulations
make it possible to alter singular variables in each trial, a way of creating a repetition
that could not be done in the real-world equivalent. While it is important to note that
members of the general public may partake in different cognition in a formal setting,
such as that of a trial deliberation®®, the later discussion regarding the psychology of
this type of reasoning will show the almost reflexive nature of previously instilled
biases and how it is fairly consistent across many types of decision-making therefore,
allowing us to draw still valuable conclusion from the following studies.

A further, particularly relevant, mock jury study used nine mock trial scenarios acting
out a rape trial in front of a lay jury®®. The goal of the study was to determine whether the
assumptions “(1) that certain behavioural cues on the part of the complainant (including her
failure to physically resist, delayed reporting, and calm appearance) adversely impact upon
jurors ’perceptions of credibility; and (2) that expert testimony is a useful vehicle for
addressing these inferential shortcomings in jurors’ understandings®:. Presenting differing
variables while acting out a trial scene, the researchers aimed to decipher which, if any,
factors when immersed in broader societal norms translate into elements of blame attributable
to the complainant and how that translates into verdict. They hoped through identifying these
more specific factors, the legal system would be able to deal with biases in deliberations
more aptly in the future. The three primary elements tested in this study were the presence of
evidence of resistance or injury to the complainant, the amount of delay in reporting, and the
complainant’s demeanour at trial and how, if at all, these factors impacted the perception of
complainant credibility during jury deliberation®?. The discussions surrounding these pieces
of evidence in the mock deliberations were highly informative and extremely important to the

%8 David Breau and Brian Brook, "'"Mock" Mock Juries: A Field Experiment on the Ecological Validity of Jury
Simulations' (2007) 31 Law and Psychology Review.

59 More research about the validity and value of mock juries can be found here: Richard L. Wiener, Daniel A.
Krauss and Joel D. Lieberman, 'Mock Jury Research: Where Do We Go from Here?' (2011) 29 Behavioral
Sciences & the Law.

% Louise Ellison and Vanessa E Munro, 'Reacting to Rape: Exploring Mock Jurors' Assessments of
Complainant Credibility' (2009) 49 British Journal of Criminology.

%1 Ibid at p. 203.

82 |bid.
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current work as these factors are, firstly, all pieces of common rape myths identified above
(in order: it’s not rape if she didn’t fight back, it couldn’t have been that serious if she didn’t
immediately go to the police, and she’s not acting like a ‘real victim’ so she must be lying)®3.
Secondly, the recorded discussions in this experiment are as close as researchers are going to
get to real insight into how eligible jury members discuss each piece of evidence they heard
at trial, considering researchers are not allowed in real jury rooms under the Contempt of
Court Act 1981.

Mock Jurors in this study, when discussing the presence of resistance or injury to the
complainant (or lack thereof) often supported previous research findings that most people
believe a visibly injured complainant’s account over that of a seemingly uninjured woman®,
The use of force has not been an element in the rape law of England and Wales since the
nineteenth century however in this study many jurors cited the lack of physical bruising on
the complainant they heard as being significant to their not guilty verdicts®®. These assertions
were made despite evidence of the victim using verbal resistance and subsequently becoming
paralysed from fear and not offering any indication of positive consent, both elements
considered clear enough resistance within the legal definition of the crime. It was said in this
study “Their [the mock jury participants] commitment to the belief that a ‘normal’ response
to sexual attack would be to struggle physically was, in many cases, unshakeable.”®

It cannot be said that after a single study this type of reaction poses great danger to
rape victims at trial however, studies examining real case outcomes in which the victim was
physically injured or not display a similar trend. It has been shown that sexual assault claims
in the absence of evidence of physical force and complainant resistance are significantly less
likely to secure a conviction®”. More concerning were the findings that even in the presence
of evidence of bruising and scratches to the victim, some jurors were willing to offer
alternative explanations for such injuries or proffered that a severe attack such as rape would
have led to more serious injuries than bruises and scratches. As mentioned previously, there
is no force requirement to establish rape in its legal definition and the evidence of discussions

such as these in a jury room (especially a mock jury in which the freedom of a real defendant

63 Estrich above at n 28.

64 Ellison and Munro above at n 60.

& Ibid.

% Ibid at p. 206.

7 Liz Kelly, Jo Lovett and Linda Regan, 'A Gap or a Chasm? Attrition in Reported Rape Cases' (Home Office
2005); Jennifer M. Brown, Carys Hamilton and Darragh O'Neill, 'Characteristics Associated with Rape Attrition
and the Role Played by Scepticism or Legal Rationality by Investigators and Prosecutors' (2007) 13 Psychology,
Crime & Law.
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does not hang on the verdict) are somewhat alarming. The weight in which jurors assign
certain pieces of evidence may not be occurring in the way in which the law intends, and it is
for this reason that it might be time for revision.

It is not only physical resistance that has been shown to affect the jury deliberations.
The delay in reporting created mixed results. Various suggestions about complainant motives
behind their reporting times were made about both immediate and delayed reporting. In
delayed reporting scenarios some responses included the complainant taking her time in
creating her false story before going to the police, as well as criticisms of the victim for not
immediately going to the police in order to preserve forensic evidence as most people are
‘more savvy’ about police procedures in today’s time and the victim should have done more
to help®®. Additionally, some jurors took issue with immediate reporting, particularly in the
‘paralysed by fear’ scenario. Some took issue with the idea that a woman might freeze up
during the assault but then immediately snap back to reality in order to immediately phone
the police. Others suggested that many women would at least phone a friend or family
member before the police and therefore, were also sceptical.

Unlike the physical injury evidentiary issues however, there were jurors that raised
positive points about both timelines, showing a greater ability to see multiple perspectives
surrounding issues in reporting time. Many jurors took the stance that immediate reporting
was corroborating evidence of the victim’s story as she would have had no time to make up
any facts before the police took her statement. Additionally, few jurors argued that in cases of
delayed reporting it is important to understand that we cannot predict how anyone (even
ourselves) will react to trauma. Others drew attention to the fact that a delayed report may
reflect the time a victim took in deciding what she will do next after such an event, she may
need time to figure out if she will even report at all. While deliberations surrounding
immediate/delayed reporting were slightly less negative towards the victims, such responses
still suggest strong preconceived ideas about rape, and even, what happens after®®.

The final variable tested in this study was complainant demeanour. The complainant
in each ‘trial’ appeared either calm, or emotional when giving her testimony. Overall, these
results suggested that complainant’s demeanour does affect assessments of her credibility
however, not in any one consistent way. Many jurors contributed a calm demeanour as being

cold and calculating, drawing suspicion regarding the victim’s ability to remain calm while

% Ellison and Munro above at n 60.
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sitting in the same room as a man who allegedly raped her. Others suggested it could be a
result of legal or police advice and still others suggested the woman could be using
detachment as a coping mechanism. Similar mixed reactions were elicited from emotional
complainants. Some jurors citing that, surely someone that emotional could not be lying.
Others proposing that of course she could just a very good actress looking for sympathy.

The researchers make a very important point in saying: “the mock jurors appeared to
have little understanding of the psychological effects and external pressures that could
influence a rape complainant’s demeanour in court”’®. This statement demonstrates the
impact psychology has in the courtroom. It is unreasonable to expect jurors to have any
understanding of someone’s psychology when going through a trial, however as this study
shows, it clearly does impact the narrative jurors will draw from the individuals. The aim of
this work is to understand what, psychologically, is going on in the jurors’ minds when they
are drawing these narratives. In understanding this, the law may take steps to better preserve
a more neutral perception of rape victims when going in front of a jury. Chapter 4 of this
dissertation will explore the potential use of expert psychological evidence as a means of
educating jury members before the trial with scientifically validated psychological
explanations debunking myths. Understanding how, psychologically, jury members are
drawing conclusions is the first step in informing what information can be best used to
debunk the previously discussed myths, aiming to neutralise biases in the jury room. Below,
is a discussion of the psychology behind these beliefs, why they may be so pervasive and

how they can influence the decision-making process.

The Psychology
There are two important ways in which psychology affects the current work, one,

the social psychology behind the perception of rape, rape survivors, and rapists, and two,
the cognition taking place in the minds of jurors hearing evidence in rape trials and how the
brain translates it into reasoning. The social psychology of rape perception accounts for
where the public’s view of rape, and its actors, might come from, why these views have
taken hold and how they may be changed or be affected through time. These psychological
studies would aid in our understanding why or how rape myths may have come to take a
place in society and why they persist in the minds of so many. Additionally, understanding

the concepts explained below, will help inform the issues raised in the rest of the current

0 Ibid at p. 212.
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work. It is through this psychological lens that | will examine relevant legislation,

presentation of evidence, and potential solutions to the issues identified in earlier chapters.

Cultural Scaffolding
All of the varying factors that may weigh on a person’s mind when considering guilt

or innocence in a rape trial might cause a person to rely on cognitive tools to make sense of
everything. Before getting deeper into the ideas endorsed by cognitive psychology, a
concept from education research must be highlighted. A term known as cultural scaffolding
is often discussed in more recent rape myth literature’*. Cultural scaffolding is the use of a
person’s own cultural language and experiences to aid in learning’2. People are more
receptive to new concepts when the presenter relates it to prior experiences or existing
knowledge”®. In the context of rape myth literature, research explains, rape and sex are so
intertwined that the everyday normative forms of heterosexuality work as a cultural
scaffolding for rape’. This can be likened to a traditional sexual script in that, specifically
in rape trials, information presented that matches within such a script will be more willingly
received by those who identify with such thinking.

In a trial observation study, it was repeatedly observed barristers talking about what
is normal or what is rational however, the authors of this study argue that it is often
overlooked that these two words are typically connected to more masculine ideals”. The
use of the word rational is traditionally presented as fact in court despite being socially
constructed’®. These methods again bring back the problem with dichotomizing behaviour.
A person is either rational or irrational, normal or abnormal however, a person’s ‘rational’
behaviour often varies based on the context and the individual”’. These types of practices
make the presentation of rape myths that much more convincing as the barristers will be
using them to build upon the common juror’s prior cultural understandings:

heteronormative relationships.
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'Observing Court Responses to Victims of Rape and Sexual Assault' (2012) 7 Feminist Criminology; Olivia
Smith, Rape Trials in England and Wales (Palgrave Macmillan 2018).

2 Geneva Gay, 'Preparing for Culturally Responsive Teaching' (2002) 53 Journal of Teacher Education.

73 Faridah Pawan, 'Content-Area Teachers and Scaffolded Instruction for English Language Learners' (2008) 24
Teaching and Teacher Education.

7 Nicola Gavey, Just Sex? The Cultural Scaffolding of Rape (Routledge 2005).

75 Olivia Smith and Tina Skinner, 'Observing Court Responses to Victims of Rape and Sexual Assault' (2012) 7
Feminist Criminology.; Carol Smart, 'The Woman of Legal Discourse' (1992) 1 Social & Legal Studies.

76 Carol Smart, Feminism and the Power of Law (Taylor and Francis 2002).

"7 Donald Nicolson, 'Taking Epistemology Seriously: ‘Truth, Reason and Justice’ Revisited' (2013) 17 The
International Journal of Evidence & Proof.

-27-



As mentioned above, the early lessons about femininity and masculinity coupled
with retaining more traditional sexual scripts, in which men initiate and drive sexual
desires/encounters and women are in charge of consenting or preventing the arousal in the
first place, creates a multitude of issues for the perception of rape victims. Should this be
the construction of a person’s cultural scaffolding, their understanding of the experience of
a victim of rape will be flawed. Not only is this person misunderstanding victims of rape,
they are misunderstanding the crime of rape itself. 40% of participants in a previous study
felt that rape was primarily committed as a result of overwhelming sexual desire’®. This is a
large proportion of potential jurors who inherently misunderstand the crime at the outset.

Rapists are commonly seen as the ‘other’, sex-fiends or lusty men giving in to their
pent-up sexual frustration. This is a powerful misconception and best corrected by Groth
and Birnbaum in their summation:

[R]ape is in fact serving primarily nonsexual needs. It is the sexual expression
of power and anger. Forcible sexual assault is motivated more by retaliatory and
compensatory motives than by sexual ones. Rape is pseudosexual act, complex
and multidetermined, but addressing issues of hostility (anger) and control
(power) more than passion (sexuality)’®.
While the psychology of the offender is not the focus of this work, it is often lacking
in discussions about the crime of rape and is vital in forming a more complete picture
of the problem. Many of the trial observation studies do not comment on whether the
psychology of rape is addressed in the courtroom. Should this continue to be
overlooked, the common perception that rape is about sex will continue to colour the
minds of jurors and observers. “This erroneous but popular belief that rape is the
result of sexual arousal and frustration creates the foundation for a whole
superstructure of related misconceptions pertaining to the offender, the offense and
the victim”®. This ‘superstructure of misconceptions’ is arguably the extensive list of
rape myths still evident in many people’s perception of rape and its victims today.

The fundamental building block in most victim-focused rape myths involves

the victim being inappropriately sexual in one way or another. Given the above

discussion about what rape is truly about, it would seem illogical that these types of

78 Hannah McGee and others, 'Rape and Child Sexual Abuse: What Beliefs Persist about Motives, Perpetrators,
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myths continue to carry weight for so many individuals. However, the societally
accepted, and often undisputed due to lack of rape offender research, beliefs continue
to allow this type of cultural scaffolding to be built and passed on over time. It could
even be argued that men are apt to agree with rape myths to confirm that feeling that
male rapists are ‘other’ and that the two are categorically different from one another.
Alternatively, women may be eager to believe in these types of myths to garner a
sense of security. If the victim was dressed too provocatively or drank too much or
invited a stranger back to her flat, then simple paths for other women to avoid the
same fate were carved out. Offender psychology provides important background to
identify the major fallacies in rape myth acceptance, it is not the focus. Further
studying the psychology of individuals who do partake in some level of rape myth
acceptance is the objective to better explain why the continued illustration of such

myths at trial are so dangerous for certain jurors.

Attribution Theory
Assuming that the individuals being referred to in this section display some level of

rape myth acceptance, it is what psychologically occurs in their minds when presented
evidence alluding to one or more myths. One of the primary psychological theories used
for rape perception research is attribution theory. “The primary purpose of attribution
theory is to examine how individuals ‘cognise’ their social environment by examining
factors influencing the social perceiver’s judgement of the behaviour of self and others, and
the cognitive mechanisms whereby the cause of behaviour is located within people
themselves or in environmental/situational conditions”®!. According to this, theory there are
three main principles of attribution theory taking place when an individual is interacting
with their social environment®,
1) We gain an understanding of the social world by a process of rational causal
analysis.
2) The function of the causal analysis is to narrow the range of causes to internal or
external loci.
3) Humans are rational and logical problem solvers. People will make attributional
judgements by assessing cause and effect between two variables.
Applying these factors to the current study, it would paint a picture of jurors building their

understanding of their world/community through simply living in it as such and functioning

81 Fritz Heider, The Psychology of Interpersonal Relations (Wiley 1958).
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as a member of society. They then would undertake a causal analysis of the events being
presented to them in a rape trial and attributing responsibility to either the actors or the
environment. Finally, jurors would use rationale and logic to aid in their analysis of the
variables and attribute responsibility. As it has been proffered that, generally, there exists
little understanding about underlying motives of perpetrators of rape, it would follow that the
cause and effect analysis might fall upon the victim. Framing this type of reasoning within a
common rape myth it may resemble something like this: a juror is brought up in society with
traditional values, ascribing to heteronormative ideals (e.g. a woman should not be ‘overtly’
sexually active), as jury member the juror reduces the factors heard in court down to being
attributable to the environment or to the human, that juror then uses their logic to make this
cause and effect attribution, leading the juror to attribute responsibility to the complainant as
she should not have been overtly sexual based on their previous social understanding. It is
worth mentioning that this is a very basic explanation and many factors will play into a
person’s reasoning process such as unique personality disposition and cognitive and
motivational biases with everything happening in a very short span of time®. Furthermore,
this information should not be viewed as an indication of widespread willingness to attribute
more blame to victims over offenders, it simply is meant to study what aspects might increase
victim blame more than others®.

The Defensive Attribution Hypothesis emphasises further relevant activity, allowing
people to increase victim blaming in order to decrease their similarities with the victim as
well as decrease their perceived likelihood of suffering a similar fate®. In the context of this
theory, rape myth acceptance serves an ego-defensive and self-protective purpose, resulting
in biases in the attribution process leading to more blame getting directed at the victim away
from the perpetrator®. Combining this theory with the data collected in the mock jury study,
it seems highly likely that some participants were undertaking this type of processing.
Instances in which, seemingly female, participants spoke about what they would have done
differently had they been in the complainant’s place suggests, on some level, an attempt to

distance themselves from the situation the complainant had been subjected to®’. This type of
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processing is understandably useful for jurors, in an exercise to determine what believable as
well as what was reasonable, a person may wish to examine how they think they might have
acted in that situation. The problem arises when, even subconsciously, they begin to try to
distance themselves from the actors as a defence mechanism, leading to attributing some
level of blame to the victim, especially when this act of distancing might push the victim

closer to fitting into a common rape myth schema.

Hypothetical Scripts
One reason many rape myths remain prevalent in society, is their ability to match up

to preconceived ideas about what happens before, during, and after rapes and how each
person would act throughout. While much research exists to explain the wide breadth of
reactions to be had after a trauma such as rape, it would not make up common reading
material or topics of conversation within the general public. Many people would never have
to confront any flaws in their beliefs about what rape is and who perpetrates/falls victim to it.
These ideas, a preconstructed story about an event, would be known as a ‘script’. A script is a
mental representation of an event, imagined in a way so that it contains a logical series of
events®. Our individual or societal expectations build the event in our minds through a
serious of if-then events®. Many times, scripts are made up of ideas about what should take
place mixed with ideas about what would be socially expected®.

A further mock jury study identified many statements that would otherwise indicate a
certain level of rape myth acceptance, were instead set in the context of scripts®®. Faced with
a trial scenario in which presence of consent was the primary question, jurors were then
asked to deliberate. Similar to ideas found in the defensive attribution hypothesis above,
many jurors (including women) asserted that the woman should have known what her actions
were implying®. The researchers here found that many jurors were eager to cite that it is
common knowledge that a man’s sexual expectations are inevitable and that in itself provides

a certain level of justification for the events. Conversely, a woman who wishes to convey her
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lack of consent must do so forcefully and repeatedly in order to have performed her expected
duty in the context of scripts®.

Many of the findings in the sexual script mock jury study, found a prominent result in
jurors’ belief in male sexuality as uncontrollable®®. Research into the offenders of rape, as
previously noted, warn of the dangers of operating under these kinds of misconceptions: “To
regard rape as an expression of sexual desire is not only an inaccurate notion but also an
insidious assumption”®. A grave warning for a serious threat posed by the ease with which a
shift in blame can occur. Male sexuality was one of the only (mostly) uniform ideas found
within what can be interpreted as participants’ scripts. Evidence regarding location of the
sexual activity, even in the confines of a flat, the time spent together before the alleged rape,
the level of intoxication and the post-offence behaviour all materialised in different ways in
different individual scripts. These results are not entirely surprising considering the
construction of scripts is composed of personal experience as well as normative values®. The
results of the study suggest that scripts are neither as factually grounded nor clearly definitive
of what ‘should’ and ‘shouldn’t’ occur when mapped onto real life crime events®’.

Difficulty further arises in the use of scripts in the context of the legal tests for
presence and belief in consent. Relying upon the concepts of freedom, capacity and
reasonable belief in consent found in the legal definitions in the Sexual Offences Act 2003,
scripts would colour jurors’ judgements based on personal experience and knowledge of
modern behaviour and human nature®. Recall the previous discussion regarding ‘real rape’
and ‘simple rape’, one can be called real as it is the script most often associated with rape®.
As evidenced by the preceding research, there is little proof that this concept of ‘real rape’
has lost much hold over society’s ideas about what rape is, who commits such acts, and who

falls victim to it.

Questioning Myth
The prevalence of rape myths and even their very existence is not unchallenged.

Despite a breadth of literature regarding rape myths and their function in society and the
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criminal justice system, critiques claiming that the prevalence and effect of rape myths is
overstated. It is argued that feminist researchers, by propagating these ‘myths’, are simply
creating ‘myths about myths’1%, This theory goes further, in explaining that the creation of
rape myth research was initiated by feminist scholars in a covert bid to progress a singular
feminist vision ‘under the guise of tackling clear-cut well-defined rape myths’%%,

It is extremely important to be critical of research and question any underlying
motives for its performance and findings, however in the case of the previously mentioned
criticisms, many of conclusions are drawn based on a the writings of Donald Dripps, whose
work is not necessarily part of the group consensus with the body of rape myth literature'®?,
Dripps asserts that problems arise in rape law because there is a divide between ‘elite’
opinion and ‘popular’ opinion about sexual and gender roles. ‘Elite’ opinion is defined as
the celebration of autonomy (including female autonomy). Those holding this opinion
would be less likely to propagate rape myths or victim blame due to ‘non-traditional’
female sexual behaviour. ‘Popular’ opinion regards male sexual aggression as natural and
female sexual activity as inappropriate and vulgar'®, This assertion serves as a cornerstone
of an argument against the validity of rape myth research, making it out to be problematic.
Not only does this statement attempt to a stark divided between those who celebrate female
autonomy and those who support male dominance, it also devalues the general public’s
opinions and beliefs'®. The complexity of sexual violence and human reaction to it cannot
be dichotomized into one or other. Attempts to fit reactions and attitudes towards rape into
one of two categories, and the issues that come along with such at trial, will be discussed
further.

A further question about the legitimacy of rape mythology accompanies what is
often called the coffee myth. The coffee myth commonly states that should a woman invite
a man into her home for coffee after a date that are interested in sex and therefore any

following sexual activity is likely consensual®®®. It is argued that an invitation to coffee at
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home, after a date, does in some way socially signal consent to sex, as so many regard it as
such!®, The argument here is, if so many interpret this coffee invitation as code for sex
then, the coffee myth is not really a myth. The best way to learn how women consent to sex
is to find how people say women show consent to sex*%”. Should they respond that the
coffee invitation shows consent, then that must indicate how women consent to sex. Such
evidence of consent then must mean that if the later sexual advance was not consensual
there must have been a lack of clarification by the woman also known as “sexual
miscues”%,

There are a multitude of factors that create confusion around this kind of reasoning.
For those who adopt traditional sexual scripts, women may put themselves into positions
that allow them to passively initiate sexual activity, like inviting a man in for coffee®.
Adopting a traditional sexual script would mean that woman would be less forthcoming
with her sexual desires, believing men to be the sexual aggressors and therefore signalling
her interest, but allowing the man to actively pursue it'*°. Alternatively, this type of
reasoning ignores the fact that consent can be revoked at any time, an invitation in for
coffee is not a pass to ignore negative signals later!?,

A further issue arises when considering all of this placed within the legal context
requiring a reasonable belief in consent in section 75 of the Sexual Offences Act 2003.
What is reasonable and how are jury members determining this? In the coffee myth
scenario, one might assume that a reasonable person would take steps to ensure their
interpretation of the signals is correct before proceeding with any type of sexual act!'?. On
the contrary, should someone following a traditional sexual script hear a story like this and
the woman maybe never says yes (but has signalled what would be considered a yes in
traditional myths) and she also is not clear in saying no (and men are meant to be more
sexually forward) would it be considered reasonable if the man did not stop and check his
interpretation? These types of contextual cues may alter what is deemed reasonable to
different individuals depending on their internalised sexual script. These differences and

expectations become a serious issue during rape trials. When jurors must be sure beyond a

106 Tbid.

107 Ibid.

108 Tbid.

199 David Gurnham, 'A Critique of Carceral Feminist Arguments on Rape Myths and Sexual Scripts' (2016) 19
New Criminal Law Review.

10 Michael W. Wiederman, 'The Gendered Nature of Sexual Scripts' (2005) 13 The Family Journal.

11 Smith and Skinner above at n 75.

112 Maddy Coy and others, "“Sex Without Consent, I Suppose That Is Rape’: How Young People in England
Understand Sexual Consent' (Office of the Children’s Commissioner 2013).

-34 -



reasonable doubt that the complainant did not consent and the defendant’s argument was
that he believed there was consent, should the scenario even remotely resemble anything
described by a traditional sexual script, a defendant’s claim to have believed there was
consent suddenly becomes a lot more reasonable, preventing a guilty verdict.

Some research has suggested that public attitudes toward rape victims have relaxed
in recent years, however the debate regarding whether sending mixed signals affords some
responsibility to the victim of rape, is ongoing!3. All of this reveals the subtle distinctions
to be made in understanding rape myths and the way they are processed by the public are
much more complex than many would believe**. In practical terms, this cognitive
processing, minor belief differences and the retention of more traditional gender roles in
sexual situations becomes very important in the trial setting and the creation/interpretation
of sexual offence legislation. The following chapter will fist examine the treatment of rape
as a crime, historically and into the present. The evolution of the sexual assault legislation
and its interpretation in court cases will then be explored, utilising the psychological
research discussed here to best inform where improvements in reform might be made to

future legislation.
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Chapter 2: Rape Shield Leqislation: The Legal History, Today and International
Comparators

Following the previous discussion examining rape myths and public perception of
rape, its victims and its perpetrators, the laws and its language defining rape and its
consequences must be added to the analysis. The common law and multiple pieces of
legislation have defined what rape is and how it should be prosecuted through history. The
wording and considerations made in such legislation can provide insight into society’s
treatment of sexual autonomy and freedom, rape and its survivors through time. In this
chapter, the definition of rape and the definition of consent found in various pieces of
legislation will be highlighted. These definitions will be taken from the common law as well
as, the Sexual Offences Act 1956, the Sexual Offences (Amendment) Act 1976, and the
Sexual Offences Act 2003.

Additionally, legislation dictating appropriate treatment of complainants of rape in cross-
examination, often referred to as rape shield legislation, will be explored. The Youth Justice
and Criminal Evidence Act 1999 (YJCEA) will serve as the primary source of discussion of
rape shield legislation; however, the stalled Sexual Offences (Amendment) Bill 2016-17 and
the Domestic Violence and Abuse Bill 2019 will also be considered for their potential
efficacy to tackle pressing issues should either re-emerge in future Parliaments. First this
chapter will undertake an examination of the legislation through recent history. This will
attempt to provide an understanding of the law’s treatment of the crime of rape, its victims
and its perpetrators. Next an inspection into the interpretation of these words in the trial
context will attempt to highlight the ways in which the information provided in the previous
chapter is linked to the interpretation of the written law and why that can create difficulty in
practice.

Rape Shield Legislation in England and Wales

At present, the primary provision identifiable as rape shield legislation for England
and Wales can be found in the Youth Justice and Criminal Evidence Act 1999 (the YJCEA).
Specifically, parts of this legislation act to ‘shield’ victims from cross-examination about
previous sexual history, as per the typical definition of rape shield legislation mentioned
above. For as long as rape has been recognised as a crime through most of history, the sexual

history evidence of its victims has played its own evolving role. For much of early history,

-36 -



rape was seen as a property crime between men, with women treated as the stolen or defaced
property!®

the woman’s virginity. If a woman was yet to be married, and therefore still a virgin, it was

. A crucial element to the severity of punishments for rape at this time was often

seen as a grave crime against her father to defile her in such a way, essentially devaluing the
worth of the woman, depriving the father of his rightful bride price'®. The punishment for
this crime, at certain points in history, was death or dismemberment, at other times it
included castration and conversely, in other definitions the punishment was two years

imprisonment, fines or compensation to be paid to the husband or father of the victim!?’.

While less focused on reducing a woman'’s credibility, her sexual history (depending
on the time period and wording of the current law) would determine if the crime of rape was
even possible against a specific woman or how severe the punishment should be as weighed
against the purity of the victim. This idea of a woman’s sexual history determining her ‘rape-
ability’ continued to feature later into history®®. In the 18" century, a man who had beaten
and raped a woman launched the defence that because the woman in question was a
‘streetwalker’ she was his to take!!®. This defence was successful and marked a standard of

men’s entitlement to ‘insatiable’ women!%.

Historical views regarding the use of sexual history evidence have not been uniformly
treated in the way outlined above. In R v Riley*?!, Lord Coleridge stated that as the issue in
the case was to prove whether or not there had been an attempt to rape made by A, evidence
of a complainant’s previous connection with B and/or C is not relevant. He further explained
his reasoning outlining that not only does the evidence not go directly to the point in issue in
the trial, but it would cause hardship and be unfair to the woman. It was too recognised, that
not only was it unfair to the individual complainant to admit this type of evidence, it could
have broader implications leading to deprive ‘unchaste’ women of any protection from the
courts against crimes of this type'?2. This, unfortunately, did not create a common law

blanket ban on third party sexual history evidence in rape trials moving forward. The
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discussion below will explore how this type of evidence continues to appear in trials
historically and into the modern day. This has been through legislation that allowed judicial
discretion in admitting it, or case law providing a different interpretation on the more
restrictive laws later enacted.

The Sexual Offences Act 1956
The Sexual Offences Act 1956 simply states ‘it is a felony for a man to rape a woman

,123.
There are provisions explaining the illegality of ‘procuring’ women by threats, false
pretences, or administration of drugs however, there is no statutory definition of the word
rape specifically?*. The law of rape, at this time, lacked both a definition of what rape was,
but also what role the concept of consent was to play. The lack of consent was meant to be
demonstrated by the presence of evidence proving intimidation, incapacitation by drugs or
alcohol, or deception by the defendant as to their identity during intercourse!?. Further, these
provisions provided no protection to complainants during cross-examination. Under these
laws, defence counsel was free to cross-examine complainants about any sexual history
evidence with the defendant and anyone else'?%. Evidence meant to demonstrate a
complainant’s promiscuity, sexual ‘immorality’ or past prostitution was admissible as
relevant to the issue of consent?’. As this evidence was to an issue of the case it would not be
considered an undue imputation on the complainant’s character and therefore the defendant

was safe from any questions pertaining to his previous convictions or sexual history*?®,

Due to rising criticism, the Report of the Advisory Group on the Law of Rape (Heilbron
Committee), was formed to investigate the shortcomings of the operation of rape law and the
treatment of consent in rape trials?°. This analysis was primarily done through a thorough
examination of the ruling by the House of Lords in DPP v Morgan'®. In this case, Mr
Morgan invited three friends to his home to have sexual intercourse with his wife. He
informed them that she would struggle against them as it excited her, but she would submit to

the intercourse. Arriving at his home, Mr Morgan pulled his sleeping wife from their bed and
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128 Criminal Evidence Act 1898 s.1(f)(ii).

129 'Report of the Advisory Group on the Law of Rape Cmnd.6352' (Home Office 1975)
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he and the three other men dragged her to another room all while she was fighting and
screaming to her sons to call the police. All three men proceeded to rape Mrs Morgan and
then her husband followed after. Immediately following the event, Mrs Morgan drove
straight to the hospital and made a complaint of rape. All of the men were subsequently
convicted of rape and sentenced to four years imprisonment, with Mr Morgan receiving a ten-

year sentence®?,

Upon appeal, it was argued that the men could not be convicted of rape, as they held a
genuine belief that Mrs Morgan was consenting and the ‘reasonableness’ of such a belief did
not matter'32, While the existence of a genuine belief in consent would demonstrate that the
prosecution was not successful in proving the mens rea for the crime and therefore must
result in an exoneration, the House of Lords emphasised that the reasonableness of such
belief was not to be considered wholly irrelevant. This assertion preserved the convictions of
the men in Morgan but was tempered by the further explanation that the reasonableness of
belief is but only one factor, which the jury should take into account when deciding whether
the belief is genuine®*. They should draw all relevant inferences from all of the evidence

presented but reasonableness is not a legal requirement**,

Just months after the decision in Morgan, critics of the former decision were proven
justified in their fears, in the decision in R v Cogan®*®. Here, Mr Cogan was tried alongside
his co-defendant Mr Leak for the rape of Mrs Leak. Similar to Morgan®®, the day following
an altercation with his wife, Mr Leak brought Cogan home the bar and told his wife that
Cogan wanted to sleep with her. Under threat, Mr Leak forced his wife upstairs where both
men proceeded to rape her. In court Mr Leak admitted that he intended Cogan to rape his
wife as punishment for their previous argument. Cogan asserted that he believed Mrs Leak
was consenting, despite admissions by both men that Mrs Leak was sobbing during the ordeal
and Cogan acknowledging that he never directly addressed Mrs Leak as to whether or not she
was consenting. Mr Leak was convicted of aiding and abetting the rape'®’, and Mr Cogan was

convicted of rape. The trial judge asked the jury to find whether any belief in consent Cogan

131 Ibid.

132 Ibid.

133 Ibid.

134 Heilbron Committee above at n 129.

135 R v Cogan (1975) 2 All E.R. 1059.

136 Morgan above atn 127.

137 Mr Leak could not be charged with rape because of the marital rape exemption (R v Clarence (1889) 22 QB
23).
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had was based on reasonable grounds. The jury decided that they did believe that Cogan held
a genuine belief however this belief was not based on reasonable grounds. Mr Cogan’s
conviction was reversed on appeal as the Court Appeal citing Morgan found that the simple

fact that the jury believed Cogan’s belief in consent was genuine, he must go free®®,

Around this time, the Advisory Group of the Law on Rape (Heilbron Committee)
released their report outlining their recommendations. These recommendations included the
creation of a statutory definition of rape, emphasising lack of consent as the ‘crux of the
matter’ rather than violence, among others®*°. The Committee also sought to make clear that
while belief in consent need not have a legal ‘reasonableness’ test, the lack or presence of
reasonable grounds for belief should be considered alongside all of the evidence in jury
deliberations. Additionally, the Committee recommended that sexual history evidence of the
complainant with men other than the defendant should be inadmissible except with leave
granted by the trial judge guided by principles laid out in legislation. The recommended
guidelines to be included in any subsequent legislation, outlined that the judge must be
satisfied that the introduction of or cross-examination about evidence pertaining to the

complainant’s past sexual history with individuals other than the accused

a) that this evidence relates to behaviour on the part of the complainant
which was strikingly similar to her alleged behaviour on the occasion
of, or in relation to, events immediately preceding or following, the
alleged offence; and
b) that the degree of relevance of that evidence would to issues arising in
the trial is such that it would be unfair to the accused to exclude it4°.
The Sexual Offences (Amendment) Act 1976
Following the release of the aforementioned report, a private members bill, that is a bill
introduced by a legislator who is not acting on behalf of the executive was introduced, and
most of these recommendations were very closely adhered to. However, this was soon met
with criticism primarily arguing that the proposed legislation tips the balance too far in
favour of complainants'*t. Members of Parliament were of the view that a woman’s sexual
history was frequently relevant to consent. Additionally, it was agreed by many that a

woman’s sexual reputation was relevant to the credibility of her complaint. The proposed

138 Cogan above at n 135.

139 Heilbron Committee above n 129.
140 Tbid at p. 23-24.

141 Adler above at n 126 at p. 667.
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clause regarding these topics was redrafted to reflect such concerns and eventually the final
version was passed, leading to the Sexual Offences (Amendment) Act 197642,

Under this new legislation, a man is defined as having committed rape if he has unlawful
sexual intercourse with a woman who at the time does not consent to it; and at the time he
knows she does not consent to it or is reckless as to whether she consents to it It is
outlined that whether or not the man had reasonable grounds to believe in consent is a matter
to be considered in conjunction with all other evidence in the trial and not as a piece of
evidence on its own#4,

These provisions emphasised the importance of lack of consent to the actus reus for the
crime of rape and a knowledge of, or disregard for this lack of consent as the core of the mens
rea needed to be proven to find an accused guilty. The difficulty for the prosecution under
this law would be proving whether a man intended to have sexual intercourse without consent
(or was reckless to whether consent was present) and the lack of reliance on an objective test
for whether a defendant’s claimed belief in consent was reasonable or not. It is not only the
lack of a legal requirement for the jury to consider the reasonableness of a defendant’s belief
in consent, the new legislation is lacking in protection for alleged victims from ways in which
the defence may try to prove a belief was genuine in cross-examination. Section 2 of the
Sexual Offences (Amendment) Act 1976 provides that no evidence of or cross-examination
about a complainant’s sexual history with anyone other than the defendant may be adduced
without leave being granted by the trial judge. The trial judge must be satisfied that it would
be unfair to the defendant to exclude such evidence or questions when granting leave!®®.

The operation of Section 2 was examined in multiple studies after its enactment,
revealing some continuing problems for complainants and their protections from
inappropriate cross-examination. One such study observed 50 rape trials in the Central
Criminal Court in 1978-79%46. It was found through these observations that applications under
Section 2 to include evidence of the complainant’s sexual history were made in 40 percent of
trials. The grounds for these applications commonly fell into one of three categories: the
evidence was relevant to the complainant’s credibility, to some issues at trial (not consent), or

relevant to the issue of consent!*’. Applications claiming relevance to the issue of consent

192 Tbid. at p.667.

143 Sexual Offences (Amendment) Act 1976 s.1(1).
14 bid 5.1(2).

195 bid 5.2(2).

146 Adler above at n 126 at p.665

147 Tbid. at p. 668.
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made up the majority accounting for 80 percent of applications before the trial judge.
Ultimately, three quarters of the applications made were either granted or partially granted,
allowing the defence to question complainants about their sexual history or part of such,

The extreme flexibility afforded to judges through the discretion granted by Section 2 was
the source of a great deal of inconsistency regarding its application. In R v Lawrence!*°, the
judge explained that in determining whether it was fair to allow or exclude sexual history
evidence it must be considered whether such evidence, if allowed, would change the jury’s
view of the complainant’s evidence if the question(s) were not allowed. This is in
contravention with intent of Parliament in creating such a protection as outlined by the
Heilbron Committee, any sexual experience (even if unrelated to the case) deemed
inappropriate may elicit a critical response from the jury, changing their view of the
complainant (and her evidence)**. The Court of Appeal recognised the problem with
inconsistent application of section 2 in its ruling in R v Viola®®?, and for the first time ruled
the trial judge erred in excluding evidence of a complainant’s sexual past. Despite asserting
that rulings under Section 2 are a matter of judgement rather than discretion and that the trial
judge in this case had made the wrong judgement, the Court resisted setting out any clear
guidelines for judges in applying this discretion'®?,

Without this clarity rape conviction rates experienced a dip into the 1990s. In 1977 32%
of reported rape cases ended in a conviction or caution. This number fell to 24% in 1985 and
further to only 9% in 19973, In 1999, the conviction rate for reported rape cases was only
7.5%'°* . The Home Office recognised the need for reform of these laws in 1999 and formed
the Home Office Review Team to examine sex offences law in England and Wales!®.
Around the same, the use of sexual history evidence at trial was being reviewed in the
Parliamentary debates surrounding the later enacted Youth Justice and Criminal Evidence
Act 1999 (YJCEA 1999).

148 Ibid. at p. 671.

149 R. v. Lawrence [1977] Crim.L.R.
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The sexual history provisions found in the (future) YJCEA 1999 raised considerable
debate in Parliament during its readings. Proposals included guidelines dictating in legislation
under what circumstances a complainant’s sexual history will be allowed in cross-
examination, specifying criteria that must be met for evidence of this type to fit into one of
the gateways for admission into trial. The Bill kept the pretrial application process found in
Section 2 of the Sexual Offences (Amendment) Act 1976. The opinions expressed by the
Members of Parliament demonstrate the stark diversion in beliefs about sexual history
evidence and its relevance in trial.

MPs made arguments for the use of sexual history evidence citing Article 6 of the
European Convention on Human Rights (ECHR), as well as going as far as to suggest that it
is important propensity evidence. Mr Elfyn Llwyd protested that the bill, in some respects,
“flies in the face of Article 6 of the ECHR”™®. A concern that would be revisited by the
Court of Appeal in 2002 and discussed below in R v A", Mr Liwyd explained his concerns
about the Bill possibly violating Article 6 by limiting the scope in which defence counsel can
cross-examine complainants and ‘test the veracity’ of their evidence®. Mr Hogg (a
practising barrister by trade) added to these concerns asserting that ‘the most important
person in a criminal case is the defendant’*>°. He further explained that the purpose of a
criminal court is to ensure a fair trial and ensure the case is proved beyond a reasonable
doubt, which is not quite the same as trying to determine the truth®°,

The arguments against safeguarding complaints from cross-examination about their
sexual history in legislation also included statements echoing sentiments about propensity
from decades before, mentioned above. Following a discussion by Mr Straw explaining the
difficulty facing prosecutors, specifically in cases involving acquaintance-rape where consent
is the primary question rather than offender identity, Mr Hogg, again, spoke about sexual
history being relevant especially in cases involving consent. He here stated ‘if a complainant
has a propensity to promiscuous behaviour, that fact may be relevant to the issue of consent
and therefore should be a matter to go before the jury. Additionally, the same idea applies to
a propensity to specific sexual practices, these too can aid in the decision as to whether the

prosecution has proved lack of consent®. These ideas harken back to the reasoning

156 HC Deb 15 April 1999 vol 329 col385-458.
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employed by judges (and defence counsel in applications) that created the calls for reform in
this area in the first place®®?.

Following the same logic, Mr Roger Gale expressed further issues with the sexual history
evidence and endangering the fairness of the trial for defendants. He cites that that
convictions are too hard to overturn to justify creating such risks that excluding this type of
evidence would create!®. He expounds further that men in the dock for rape are immediately
guilty and the accuser a victim. Revisiting, studies outlined in Chapter 1 of the present work,
it can be said this is not always the case. Specifically, in cases where consent is the primary
issue, the presentation of certain evidence is liable to create negative views of the accusers
therefore discrediting them*®4,

The other side of the debate also mimics previous attitudes expressed by, arguably fewer,
legal practitioners of the past. MPs including, Angela Smith, Harry Cohen, and Teresa
Gorman asserting that they can think of no scenario in which a woman’s sexual history with
anyone other than the defendant is relevant at trial*%®. The proponents of excluding such
evidence went as far as describing the legal pathways reserved for introduction of such
evidence under certain circumstances as ‘loopholes’ creating great concern for the efficacy of
the Bill in protecting complainants. Ms Smith opined that the leave allowed for such evidence
should be omitted entirely and if this should not be the case, guidelines and strict instructions
should be made to the courts!®®. Mrs Gorman agreed, predicting that providing such
‘loopholes’ allows for ‘clever defence barristers’ to find ways around the legislation allowing
for continued humiliation and discrediting of victims of sexual crimes. She identified the
need for special treatment of victims of sexual crimes as we, as a legal system, have made the
crimes themselves special. Simplistically put, the crimes of rape and domestic violence are by
definition Grievous Bodily Harm, but by separating them because of the sexual/domestic
elements we are creating a different attitude toward them*®’. Again, as illustrated by research
in Chapter 1 of the present work, it can be hypothesised that this statement is true. Evidence

demonstrating a woman’s inclination to promiscuity, or her lack of precautions taken to
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safeguard herself from these types of offences has a much larger psychological impact on
jury members when perceiving her ‘victim status’ than evidence serving a similar purpose for
victims of other crimes?®®, Specifically, in response to Mr Hogg’s claims that there are a
number of cases in which it might be relevant for the jury to know that the complainant is a
person inclined to promiscuity in order to inform the question of consent, Mr Cohen
vehemently disagreed citing that the promiscuity of a woman is never relevant: if she has not
given her consent, it is rape. He explains that the issue on trial is what the accused did or did
not do'®®. He too expressed his concerns about the ‘loopholes’ and the introduction of third-
party sexual history evidence only serving to demean, humiliate and attack the character of
the complainant and divert attention away from the facts of the rape.

It is this argument that is also incorporated in the argument of the current work. Similar to
sexual history evidence, evidence alluding to a truth in rape myths serve only to divert the
attention away from any bad acts of the accused to lead jurors to more heavily scrutinise the

character of the complainant.

The Youth Justice and Criminal Evidence Act 1999
Ultimately, the concerns about the gateways for introduction of sexual history

evidence to act as loopholes for ‘clever defence barristers’, were not acted upon and the final
version of the Bill enacted into law contained the following provisions restricting the
introduction of sexual history evidence. Section 41 of the Youth Justice and Criminal
Evidence Act 1999 (YJCEA 1999) restricts the use of evidence of a complainant’s sexual
history absent an application made by or on behalf of the accused. Section 41(2) states that
the court must not give leave to such applications unless it is satisfied that (a) subsection (3)
or (5) applies and (b) that a refusal of leave might have the result of rendering unsafe a

conclusion of the jury or (as the case may be) the court on any relevant issue in the case.

It is the use of the ‘gateways’ (found in subsections (3) and (5) as previously
mentioned) allowing for such evidence that is the primary reason for continued scrutiny of
the use of sexual history evidence in trial. Section 41(3)(a-c) contains three of the four

gateways and creates the following channels for defence counsel to admit complainant sexual

168 Claire R. Gravelin, Monica Biernat and Caroline E. Bucher, 'Blaming the Victim of Acquaintance Rape:
Individual, Situational, and Sociocultural Factors' (2019) 9 Frontiers in Psychology.; Jody Raphael, Rape Is
Rape: How Denial, Distortion, and Victim Blaming Are Fuelling A Hidden Acquaintance Rape Crisis (Chicago
Review Press 2013).
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history evidence. Section 41(3) applies if the evidence of question relates to a relevant issue

on the case and either:
Section 41(3)(a), that issue is not an issue of consent; or

Section 41(3)(b), it is an issue of consent and the sexual behaviour of the
complainant to which the evidence or question relates is alleged to have
taken place at or about the same time as the event which is the subject

matter of the charge against the accused; or

Section 41(c), it is an issue of consent and the sexual behaviour of the
complainant to which the evidence or question relates is alleged to have

been, in any respect, so similar—

(i) to any sexual behaviour of the complainant which (according to evidence
adduced or to be adduced by or on behalf of the accused) took place as part

of the event which is the subject matter of the charge against the accused, or

(i)  toany other sexual behaviour of the complainant which (according to such

evidence) took place at or about the same time as that event,

that the similarity cannot reasonably be explained as a coincidence.

The fourth gateway is found in Section 41(5) and applies if the evidence or question;

(a) relates to any evidence adduced by the prosecution about any sexual

behaviour of the complainant; and

(b) in the opinion of the court, would go no further than is necessary to
enable the evidence adduced by the prosecution to be rebutted or explained

by or on behalf of the accused.

The interpretation of these gateways in subsequent trials has been varied and has
faced relative praise or criticism from each side of the divide on beliefs about the relevance
of sexual history evidence in rape trials. An empirical study evaluating the use of this new
legislation in rape trials was released by the Home Office in 20067°. This report was initially

170 Liz Kelly, Jennifer Temkin and Sue Griffiths, 'Section 41: An Evaluation of New Legislation Limiting
Sexual History Evidence in Rape Trials' (Home Office 2006)
https://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.628.3925&rep=rep 1 &type=pdf.
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critical of the use of Section 41 in practice, citing that defence counsel often made application
verbally either right before or during cross-examination, leaving little time for prosecutors to
properly prepare. The authors also found sexual history evidence being brought in without
any reference to the legislation hypothesizing that judges either did not notice or failed to
sanction the defence for violations of this type!’®. Since the release of that report there has

been a vast increase in training for judges and barristers for trying sexual offence cases'’?.

A later study showed that the primary concern was that complainants were often
unaware of the allowance of sexual history evidence or cross-examination’®. The previously
mentioned study showed that in 565 cases, applications were made in only about 25% of
cases, however, 70% of those cases were acquaintance rapest’®. As per discussions in
Chapter 1 of the current work, many times in acquaintance rapes the issue of consent
becomes more ambiguous, sometimes creating a greater reliance on heuristics in jury
members!’®. The presentation of previous sexual history evidence may have a greater
prejudicial impact on the complainant than legal scholars would anticipate due to how this

type of evidence is processed psychologically in jury members.

Sexual Assault Advocates argue that the YJCEA 1999 is still not robust enough in its
protection against third party sexual history evidence, while many legal practitioners worry
that it is too restrictive, creating too many rules regarding admission of evidence that may
affect an accused’s right to a fair trial*’®. There have been provisions passed in more recent
years adding more meaning to the rigorous terminology found in Section 41 however,
appellate case law has provided the most guidance and clarification on terminology and the
application of the four gateways!’’. Many of the cases highlighted below involve a wider
interpretation of the YJCEA 1999 in order to preserve a defendant’s right to a fair trial often
to the detriment of the complainant. The discussion below will attempt to further the

argument that the current treatment of the YJCEA 1999 is not providing adequate protection

17! Tbid.
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to alleged victims at trial and that a better balance might be struck by utilising the previously
mentioned social sciences research.
Rv A (no 2) [2002] 1 AC 45

The case of R v A8 is perhaps the most significant case involving the interpretation
of Section 41. The facts and judgement will be outlined below, followed by examples of
other notable cases decided in the wake of the R v A human rights decision!’®. The original
facts in the case involved the complainant meeting two men (flatmates) around May 2000.
She (the complainant) began a relationship with one of the men. On 13 June 2000 the
complainant, her boyfriend and his flatmate (the defendant, A) went for a picnic on the bank
of the Thames and all consumed alcohol. Upon returning to the men’s flat, the boyfriend
collapsed and was taken to hospital in an ambulance. The complainant and A decided to walk
along the river to the hospital. It is on this walk that the complainant contends that A fell to
the ground and when she reached out to help him up, he pulled her down and raped her. The
accused states that it was here that the complainant initiated consensual sexual activity. The
following day the complainant went to the police and filed a report.

Before the trial began, the defendant applied to adduce evidence of a consensual
sexual relationship between himself and the complainant that had been taking place for the
previous 3 weeks leading up to alleged rape, with their most recent encounter occurring only
one week prior to the reported event®°, The trial judge rejected the application for this line of
questioning as Section 41 of the YJCEA 1999 did not allow for it. On appeal the Court of
Appeal asked this question: “May a sexual relationship between a defendant and complainant
be relevant to the issue of consent so as to render its exclusion under section 41 of the Youth
Justice and Criminal Evidence Act 1999 a contravention of the defendant's right to a fair

trial?"18!

On his appeal to the House of Lords, the defendant would ask for Section 41 of the
YJCEA 1999 to be read in accordance with Section 3 of the Human Rights Act 1998 so that
Section 41 could be interpreted in a way that was compatible with Article 6 of the European
Convention on Human Rights guaranteeing the right to a fair trial. If Section 41 could not be
read in this way, then it was asserted that the House must make a declaration of

incompatibility. The House of Lords refused to make a declaration of incompatibility;

R v A (no 2) [2002] 1 AC 45.
179 Tbid.

130 Tbid.
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however, they did agree that the interpretation of Section 41 must be subject to the guarantee
of the right to a fair trial under Article 6 of the ECHR through the Human Rights Act 1998. It
was decided that a balance must be found between the probative value of the evidence of
sexual history and the potential prejudice it might be liable to create in distracting the jury
from the real issue'®, A fair trial, according the Court in this case, requires consideration of
the interests of the accused, the victim and society, and therefore, proportionality must be
weighed. With this in mind, the Court held that Section 41(3)(c) must be interpreted
sufficiently broadly to ensure that evidence, where it is so relevant to consent that to exclude
it would endanger the fairness of the trial, must be admitted*e3,

“Consequently, the 1999 prohibition on questioning on previous sexual behaviour to
previous sexual contact with the defendant had to be read flexibly, so as not to mislead the
jury by “disembodying” the narrative through withholding evidence of a previous consensual
sexual relationship”*84, The holding that evidence of this type is relevant to the issue of
consent raised concerns with many scholars, appearing to act as a form of evidence implying
a certain propensity to consent!8®. Reading these gateways in such a broad manner, not only
brings the law back to a time similar to those under Section 2 of the 1976 Act, but also seems

186 ynder Canadian law. The ‘twin

to confirm one of the ‘twin myths’ found in R v Seaboyer
myth’ in reference creates the belief that complainants with a prior sexual history are more
likely to consent. The ideas of character, proportionality, relevance and reasonableness, and
their relationships to consent will be explored in more depth in the following chapter.

It was in the same judgement in which Lord Hope gave four primary examples of issues
that may fall outside ‘issues of consent’ and therefore might be admissible through the
gateway outlined in Section 41(3)(a). He explained that this evidence might be adduced for
reasons pointing to guilt or innocence rather than generally toward consent. The first of Lord
Hope’s four examples was evidence adduced to support the defence of reasonable belief in
consent. This is unlikely to be applicable as issues of belief in consent are strongly linked to

issues of consent, but Section 41 should successfully prevent evidence or questioning

182 R v A above atn 178.
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implying that sexual activity between the complainant and one individual led to a reasonable

belief in consent to any activity between the complainant and the accused?®’,

The second example provided under this gateway was evidence of a complainant motive
to fabricate evidence. This again, will be limited in scope as any motive aiming to be proved
by such evidence must be relevant to an issue in the case. Whatever the motive, it is unlikely
to be relevant to the issue at trial*®®. Additionally, Section 41(4) protects complainants from
attempts to introduce evidence through any of gateways found in Section 41(3) solely for the
purpose of impugning the credibility of the complainant as a witness. The third example
provided by Lord Hope is the introduction of evidence that provides alternative explanation
for physical conditions relied on by the prosecution to establish that intercourse took place. In
Rv L the defence was permitted to reference a previous rape of the same complainant to
provide alternative explanation for physical evidence of a damaged hymen adduced by the
prosecution. The final example of evidence that may apply as an issue not relating to consent
might be evidence explaining where a complainant’s sexual knowledge might have come
from, if not from the offence experienced at the hands of the accused. It had arisen in
previous cases (e.g. R v MF%9) that the prosecution was introducing evidence citing the only
source of the complainant’s knowledge of sexual activity of this kind on trial could have

come from having experienced the crime®®?,

The found in Section 41(3)(b) refers to events occurring at or around the same time as the
alleged offence. This gateway specifically, was considered in R v A'®2 and the judges agreed
that there is little risk in imposing a narrow interpretation of the window that may count as
around the same time. While the gateway described in subsection (b) has proved to be
somewhat unproblematic, the gateway defined in subsection (c) has received a good amount
of attention thanks to its examination in a high-profile case in recent years. Section 41(3)(c)

provides for consideration of similar fact evidence.
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R v Evans'® involved professional football player, Ched Evans, convicted of rape in
2010. After serving half of his sentence, he was released on license and appealed his case.
The Court of Appeal overturned his conviction and at his retrial in 2016, he was acquitted.
The controversy arose when the court allowed two men to testify as to adduce evidence of
similar sexual experiences with the complainant. The men (third parties) had had sexual
intercourse with the complainant, one shortly before and one shortly after the rape on trial.
They explained the complainant had, as in the Evans case, consumed alcohol, initiated the
sexual contact, directed them into similar positions and used similar phrases®*. This evidence
was controversially allowed in through the similar fact provisions in Section 41(3)(c).
Following this case many critics accused the court of opening the floodgates for sexual
history evidence. Allowing this similarity exception, especially similarities involving sexual
behaviour with third parties, is amounting to an assumption that previous consent is
indicative of future consent'®®, Ideas such as these demonstrate that, however logical the
reasoning might be, many people are naturally inclined to believe in propensity evidence of
consent. As mentioned previously, Chapter 3 will address the broader concepts of character,
propensity, proportionality and credibility, and how perception of these might be altered by

minor pieces of information and how the law may want to address this.

The fourth and final gateway is found in Section 41(5). This gateway allows for evidence
to be adduced in rebuttal to prosecution evidence of a complainant’s sexual behaviour. It is
restricted in that, the prosecution may open the door to this type of evidence however, the
defence cannot adduce evidence that goes further than is necessary to rebut the prosecution’s
claims. A case in which this type of gateway was used to adduce evidence, is R v F!%. The
complainant, in this instance, accused the defendant of abusing her for years as a child.
However, it was agreed that there was a sexual relationship between the two parties as adults
for approximately six years. The complainant claimed that this relationship was one of
submission and a result of years of grooming. The defendant argued that the complainant was
happy in this relationship and has accused him of this present abuse as revenge for breaking

off their relationship and wanted to adduce some photos and videos of a sexual nature to

193 R v Evans [2016] EWCA Crim 452.

194 Ibid.

195 Clare McGlynn, 'Rape Trials and Sexual History Evidence: Reforming the Law on Third-Party Evidence'
(2017) 81 The Journal of Criminal Law.
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prove as such. The trial judge allowed evidence of the existence of the adult relationship.

However, the photos and videos were not permitted.

Upon appeal, the photos and videos were permitted, as they went to the cornerstone of the
appellant’s defence. Not only was it accepted that these videos stood to prove that the adult
relationship was that of a happy one, but it was also meant to strengthen the defence’s
assertion that the accusations at issue (of childhood abuse) were false. The Court of Appeal
additionally clarified that if the evidence under application is deemed to be relevant under the
statute, and does not prove to humiliate the complainant, there is no judicial discretion to
exclude parts of the evidence!®’. Similarly, the issues raised by the interpretation of the law in
R v A and R v Evans!®®, the admittance of the evidence present in R v F2%° specifically, had
the ability to greatly influence the jury. The use of graphic, visual representations of the
accused’s argument would obviously be a more powerful tool in convincing jurors of its
validity. If the complainant’s evidence was simply her word, there are a lot of additional
factors that would need to be considered when examining proportionality. It appears, from all
of the examples proffered above, that when considering proportionality and probative value
the only considerations made are to the ECHR, but when examining the science, it may need

to become a more nuanced exercise.

YCJEA 1999 Process Improvements and Reform Recommendations

Despite some court decisions that might be said to alter the intention behind the
enactment of the YJCEA 1999, there have also been significant steps taken to build on the
improvements the Act was intending to make. Section 100 of the Criminal Justice Act 2003
was enacted to further restrict cross-examination of witnesses (other than the defendant) on
their bad character, requiring an evidential foundation before allegedly false previous
allegations can be asked of a complainant. Further, Criminal Practice Rules and Criminal
Practice Directions began to highly encourage an ethos of active case management, ensuring
that all applications, even those made mid-trial, must be submitted in writing, listing all
proposed questions®t. Legal practitioner training for sexual offence specific cases became a

mandatory measure, requiring all prosecuting advocates to be accredited through a CPS Rape

197 Thid.
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and Serious Sexual Offence panel. They must also undergo initial and regular training, with
rape prosecutions being handled by experienced lawyers as members of a Rape and Serious

Sexual Offence team?®?,

As professional training for legal and criminal justice practitioners has been steadily
increasing, there have also been recommendations in Parliament for changes to the laws.
Heading for its second reading when Parliament was dissolved before a snap election in
2017, the Sexual Offences (Amendment) Bill 2016-17 had been proposed to broaden the
scope of evidence prohibited by Section 41. Specifically, the new provision would read as

follows:

In section 41 of the Youth Justice and Criminal Evidence Act 1999 after

subsection (1) there shall be inserted the following subsection—

“(2) A Court in making a determination in respect of subsection (1)
may require that the cross examination of a complainant shall not
involve any matter appertaining to their appearance, behaviour or their
sexual history with any unrelated third parties regardless of the nature
of the complainant‘s alleged behaviour either before or subsequent to
the current proceedings nor should such matters be admissible as
evidence if the purpose is to undermine the credibility of the
complainant unless it would be manifestly unjust to treat them as

inadmissible.”

This provision attempts to create broader categories of protection outside of sexual
history evidence including things such as appearance and nature of behaviour, while
still acknowledging that there are cases in which a complainant’s sexual history with
the defendant is more relevant than the elements listed above.

Following the death of the Sexual Offences (Amendment) Bill 2016-17 with
the dissolution of Parliament, a new cross-party group, led by two former Solicitor

Generals, brought about a new list of proposed reforms for sexual history evidence

202 Tbid.
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and Section 412%%, Harriet Harman QC MP explained the reasons for their new
proposals emphasising that it is not a ‘fair trial’ if irrelevant and prejudicial evidence
against the complainant is being allowed in. The list of new proposals includes a
complete prohibition on evidence of a complainant’s sexual history with anyone other
than the defendant as evidence of consent. The group also calls for complainants’
rights to participate and be represented in the hearings for any Section 41 applications.
Finally, it is called for judges to have attended the sexual violence training course
before being permitted to hear a rape case®%*.

While it is of paramount importance to protect the rights of defendants as their
liberty is at stake, there is very little evidence suggesting that appropriate technical
arrangements are made to adequately protect the rights of victims, despite the
commonly portrayed ‘victim-centric’ image of the criminal justice system. Drawing
from previous discussion about rape myths and psychological perception of
information, the laws and commonly, their interpretation at trial, do not have
consideration for one another. It is imperative that safeguards and procedural
guarantees and rights of the accused, including those with an evidentiary nature, are
examined in the context of the social and psychological research to ensure that they do
not operate as unreasonably (and, at times, unjust) technical obstacles to conviction of
the guilty. A thorough examination of these concepts in conjunction with principles of
perception and legal language must be done to create a clearer idea of what a “fair

trial” might look like.

203 Lizzie Dearden, 'MPs Launch Campaign to Stop Sexual History Being Used Unfairly Against Rape

Complainants in Court' The Independent (29 January
2018)<https://www.independent.co.uk/news/uk/crime/rape-victims-sexual-history-court-used-section-41-
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Chapter 3: Character Evidence: Usage, Interpretation and Risks

Having already examined rape mythologies, the function of the laws surrounding
sexual crimes, and protections afforded to complainants through increased training and
evidentiary rules, this chapter aims to expand upon the unique challenges that victims of rape
face in the application of evidence law at trial. Sexual offences are frequently challenging to
prove beyond a reasonable doubt. There are seldom witnesses outside of the complainant and
the accused. Therefore, factual issues will often boil down to a ‘He said, she said?®. “He said,
she said’ cases are traditionally and notoriously hard to prove beyond a reasonable doubt for
prosecuting authorities. Many times, physical evidence, if available, is explained away when
the defendant claims the complainant consented. The frequency of this type of argument and
its regular success rate, makes rape a uniquely challenging offence from an evidentiary
standpoint when compared to trying other crimes?.

The typical lack of physical evidence in most rape trials, and the narrative-led
evidence presentation that becomes the foundation for the jury’s decision-making process
makes character a key element in determining who to believe. However, understanding the
psychological processing of information, and the function of rape myths creates a more
daunting outlook for victims than one might expect.

This chapter will attempt to explain the risk of prejudice faced by complainants in
rape cases, whose extent tends to equal that usually faced by defendants. This will be done by
first examining the concept of character in general. The function of character as a form of
evidence will follow. Finally, three types of risk in this use of character as evidence will be
explored: 1) the creation of prejudice, 2) the human tendency to commit the fundamental
attribution error, and finally 3) character as an indicator of propensity towards certain
behaviours. The goal is to expose the ease with which a person’s perception of another can be

altered simply by how evidence about character is presented.
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What Is Character?
The concept of a person’s character is familiar to many people but may be difficult to

define. Theoretically, character means different things to different fields of study?®’. In
psychology, thoughts, emotions, and behaviour can interact to form a pattern that is often
construed as a person’s character?®. It is common for personality and character to be
considered interchangeable however, many studies will distinguish character from
personality by examining the moral undertones associated with character traits that are not
commonly found when describing personality traits?®. For example, commonly thought of
character traits might include honesty and integrity, while personality would describe people
using traits such as analytical or introverted'°. It is clear that character and personality both,
refer to traits however, character seems to be the chosen label when describing the behaviours
indicating the make-up of an individual’s ethical or moral compass.

While sometimes distinguished from personality for carrying more moral and ethical
connotations, as well as being potentially more stable through time, character, and the
reliance on traits in general to predict behaviour is widely questioned for efficacy. It is
thought that ethics should provide guidance to a person about what to do in certain situations.
Most have ideas about which ‘master virtues’ should inform our decision making?*.
However, neither the general public nor moral philosophers can agree on which virtues
should take precedence over the others and it may depend on the context?!2, Additionally,
many moral dilemmas create conflict between values that may be treated as equally
admirable character traits?*®. Situational context cannot only influence which values or
virtues may take most priority over others; situations can make seemingly positive qualities
quite sinister?'*, Terrorists may possess virtues such courage, loyalty, persistence and self-
control. However, the context, it can be argued, would make them less desirable to the
general public?®®. How much of a person’s character then, are stable internally driven virtues

and values, and how much is actually driven by the context of a situation?
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The Person- Situation Debate
Until approximately the 1960’s the common belief in the field of psychology was that

humans possessed stable character traits that could predict their behaviour across various
situations®!®, This view, that personality (traits) are the most important determinant of
behaviour is the Person side of the debate, or personism?'’. This idea that traits remained
consistent across contexts and were good predictors of behaviour was popular as it was
intuitive and drew upon common sense yet, it was simply not supported by empirical
studies?t®. 1t was found that personality variables are only weakly correlated with behaviour.
A correlation value of 0.3 is often called the personality ceiling as studies rarely find an effect
greater than this?°.

The other side of this debate was the situation side, or situtationism??°. Within this
faction, it is believed that situational factors are better predictors of human behaviour than
personal traits??L. In a study on honesty in school children, researchers found that there was
consistency between situations, but not across children???. The study found that the same
child was likely to cheat on a similar type of test, but this did not make him more likely to lie
or steal, or even cheat on a different kind of test??®. Drawing from the results of this study, it
can be said that something about the situation drove the child to cheat on the test and that he
is probably not inherently a ‘cheater’. Hartshorne and May concluded that honesty is not a
unified character trait but a function of situation??*. Situationists, often consider proponents
of personism as making a fundamental attribution error??®. As discussed in chapter 1, the
fundamental attribution error is made when behaviour is falsely attributed to personality traits

rather than situational factors??%. The fundamental attribution error acts as a cognitive bias,
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which leads people to interpret another’s behaviour to the kind of person they are rather than
as a product of social or environmental influences acting upon them??’.

Upon further research, it was discovered that correlation figures for situationism were
equally as low as personality traits’ r = 0.3 findings??®. These results suggest that a
combination of personality traits and situational factors are best used in explaining human
behaviour. Situationists would like to argue that inconsistencies in behaviour imply that a
stable personality does not exist, however researchers in favour of a synthesis of the two
sides of the debate is the most logical way to end the person-situation debate??®. The
proposed combination of the two sides would explain how humans can be flexible in their
behaviour and will interpret situations in personally unique ways thus, acting in accordance
to their own interpretations®°. The synthesis argument asserts that there exist many types of
consistency, certain behaviours may show more consistency due to personality trait influence,
while others may be more consistent in a situational context?3. Ultimately, humans are
composed of a unique mixture of traits that can be sensitive to different features of situations.
A seemingly small change to a situation could have a large impact on behaviour, while a
large change to a situation may have no impact at all?®,

Despite the above-mentioned sensitivity to various nuances in situations, people
predict the behaviour of others in their everyday lives on a continuous basis. People will
predict whether or not a friend is running late based on previous punctuality or how an
employer may react to their own tardiness based on previous reactions?. People will
extrapolate from past actions on more important matters as well, such as which candidate to
vote for or whom to hire as an employee?**. Clearly, character can influence decision making
in high stakes situations, the legal process is no different, the role of character in trial is
sometimes disputed in ways that resemble the person-situation debate.
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Character as Evidence
There are multiple arguments for and against the use of character evidence in both the

fact-finding and the sentencing stage of criminal trials?*®. For the purpose of this chapter, the
focus will remain on the use of character in the fact-finding portion of the trial as the analysis
pertains to witness character and therefore, sentencing is not relevant. The idea of character
evidence and much of the analysis of its use, purpose and effects during a trial pertain the
potential harms it could bring to a defendant’s right to a fair trial. There is constant debate as
to whether excluding character is withholding vital information from the jury or protecting
the defendant from undue prejudice?*®. The following are commonly cited problems with the

use of character evidence.

The Activation of Prejudice
The appearance of prejudice in a criminal trial is not always intentional or noticeable.

Many people consider the process of perception as a simplistic one. Commonly, people think
the task of perceiving information and situations occurs only on the surface and that everyone
perceives information in the same way, as we all have the same physical structures to do
s0?%’. It can be described as the belief that the eyes are like video cameras and that
information taken in by the eyes is simply projected straight into the brain. Many
psychologists and philosophers that the process of perception is a more intricate procedure
influenced by personal beliefs, attitudes and expectations8.

It is this influence of beliefs, attitudes and expectations that can create prejudice
whether the observer is aware of it or not. In the criminal trial, the risk of unfair prejudice

arising is especially great in weak cases?*°

. One study found that in cases in which evidence
of a defendant’s previous criminal record was introduced, the likelihood of conviction rose

from less than 20 per cent to 50 per cent?®,

Section 98 of the Criminal Justice Act 2003 contains the definition of bad character for
the purposes of evidence law. Under this provision, evidence of a person’s “bad character”
are defined as “evidence of, or of a disposition towards, misconduct on his part, other than
evidence which:

(a) has to do with the alleged facts of the offence with which the defendant is charged, or

25 Ibid.
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(b) is evidence of misconduct in connection with the investigation or prosecution of that

offence”?4L,

Evidence of bad character against a defendant can be introduced under one of seven gateways
found in section 101 of the Criminal Justice Act 2003.

The law dictates what and when evidence is introduced at trial, but it cannot regulate
how it is psychologically interpreted. Studies of decision-making in experimental settings and
trial settings found that jurors use evidence of a criminal history to infer guilt not just
dishonesty?*2. The weight given to a piece of evidence by any juror cannot truly be predicted
or known and there are multiples ways in which even subtle differences in interpretation can

changes the effect this presentation can have on the decisions making process.

In order to determine criminal responsibility, juries are often asked to assess an
accused’s intent and credibility which, in many cases, involves utilising character evidence to
aid in making such personal assertions®*3. Using character traits to make determinations about
what may or may not be going on in a defendant’s mind, however, can create a margin of
error leaving room for the insertion of personal biases in a juror’s reasoning process. As will
be discussed below, it is natural in cognitive processing for humans to attribute behaviours to
traits, we will extrapolate what another may or may not do based on what type of person we
perceive them to be?*4. In an account of his time serving as a member of a jury, D. Graham
Burnett aptly sums up the difficulty created by character evidence in a criminal trial in
saying:
Somehow, in the history of jurisprudence, these issues- who people were, what they had done
in the past—had come to be thought of as different in kind from the ‘facts’ of a case, different
from blood on the wall and reams of phone company records. How had this idea gotten going,
when it was so counterintuitive? | was being asked to decide if a crime had occurred—in other
words, if someone did something to someone else. How could the nature of either someone
stand off limits?%

Generally, it is a lawyer’s job to create a narrative from the facts in a criminal trial, and as

with any narrative the audience would come to expect some level of character development.

However, there exists an obvious danger in character development in criminal trials, the
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creation of prejudice or misuse of the selected information. Many psychological studies have
shown that people are particularly likely to attribute criminal responsibility to individuals
who are seemingly bad or who have acted with bad motives in the past?*®. The results of
these experiments stand to demonstrate the existence of a differentiation between the concept
of legal blame and the psychology of moral blameworthiness?*’.

With regards to victims of rape, this idea of moral blame is vital to our understanding
of the detrimental impact rape myths can have on their trial experience. It can be argued that
the more morally blameworthy a jury perceives an alleged victim to be for her own
victimisation, the less legal blame they will assign to the accused. In the literature addressing
defendant character evidence, nullification prejudice is described as the nullification of the
correct verdict in order to penalise personal qualities or punish prior bad acts?*. Nullification
prejudice might run in the opposite direction when examining the function of rape mythology
in rape trials. Should a juror employ a certain amount of rape myth acceptance, they may
perceive the alleged victim as blameworthy and therefore nullify a guilty verdict for the

accused.

Reasoning prejudice
Reasoning prejudice occurs when the factfinder gives too much weight to bad

character evidence?*. Frequently, evidence of more negative qualities will be given greater
weight than evidence of good character?®. This tendency is a form of confirmation bias, in
which individuals will believe information that is consistent with their expectations and they
will overlook information that does not match?!. This is particularly relevant when
considering the alleged victim’s treatment in front of the jury. Any degree of rape myth
acceptance within jury members could mean that their confirmation bias is activated in such a
way that evidence confirming these beliefs is weighted more heavily than warranted, and
evidence that might contradict these myths is discounted.
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A poll examining the prevalence of sexual assault victim blame found that 26 per cent
of respondents believed that a woman was partially or wholly responsible for being raped if
she was wearing revealing clothing. The same poll revealed that 22 per cent of responders
believed in partial responsibility if the woman had had many previous sexual partners with a
further 8 percent believing in the woman’s total responsibility for the same?®®2. Further, it was
found that 30 per cent of people polled believed the woman bore partial or total responsibility
for being raped if she was drunk at the time, and 37 per cent assigned partial or total
responsibility if the woman failed to clearly say no to the offender?3. These types of
responses help demonstrate the risk created with the presentation of what would be negative
character evidence in the eyes of individuals that display any rape myth acceptance.

Alternatively, with this type of prejudice, there are ways in which this would produce
a more sympathetic response to alleged victims and that is the context of the ‘real rape’ myth.
Chapter 1 discusses at length the concept of ‘real rape’ and the ‘ideal’ victim. Decision-
makers who ascribe to this myth, would expect the complainant to have behaved in a certain
way such as falling victim to a stranger and physically resisting her attacker. Alleged victims
who fit this description may benefit from reasoning prejudice as their evidence will more
closely confirm a jury’s expectation than would an alleged victim of acquaintance rape, or an
attack in which the alleged victim and attacker are known to one another. This is not to say
that such ideals should be conserved, as tipping the scales in either direction is inappropriate
and should be avoided to preserve the spirit of the justice system.

Moral prejudice
In contrast to reasoning prejudice, moral prejudice in when the correct weight is given

to the evidence, but the factfinder dislikes the defendant based on previous bad conduct and
will be more inclined to convict, even when they are not convinced beyond a reasonable
doubt?®*. This, on a surface level, is concerning. It is not believed that many people would

employ this kind of prejudice intentionally. The concern is that this type of ‘bad person’
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evidence will affect the jury on a subconscious level. Juries members may subconsciously
lower the standard of proof or justify this type of reasoning by putting more weight towards
other pieces of prosecutorial evidence in order to justify the guilty decision®®°. This
description is aimed at observers choosing to negatively judge an individual for prior
misconduct or criminal behaviour, however it is also applicable to judgements about
someone’s sexual character.

The idea of sexual character also involves assigning a person a label of ‘good’ or bad’
but rather than basing it on general misconduct it is based on what society would commonly
deem sexual misconduct?®®. Sexual misconduct, in this case, simply means the common
belief that it is socially unacceptable for a female to be promiscuous. A woman’s sexual
character is closely tied to rape mythology as it is often implied by innuendo through
reference to common elements found in rape myths?®’. Referencing a woman’s clothing,
dating habits, or even something as blunt as her sexual history is useful in establishing the
image of a woman of questionable sexual character?®,

Adding to the implications about sexual character made by defence counsel questions,
the way in which women are asked to describe their experience can create more sexualised
image of complainants. In order to establish the elements of the crime, women are often
asked to describe the events in detail. As the crime is sexual in nature, this can require the
description of body parts and sexual acts?°. Not only can this be degrading for alleged
victims to do in open court, it can immediately link graphic sexual content to the
complainant, something the defendant may get the opportunity to avoid. This link may create
a more negative perception of the alleged victim’s sexual character, something that can
decrease her credibility, or cause jury members to weigh other evidence differently than they
would have if the complainant was deemed a woman of ‘good’ sexual character.

Further, the length of time women must spend in the witness box during a rape trial
increases her risk of harsh character judgments from the jury. A Scottish study found that in
most trials women were in the witness box for 1-2 hours, in a quarter of trials they were

questioned 2-3 hours and in a minority of cases, women were in the witness box for over 5
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hours?®°, The more time spent in the witness box, the more time jury members have to
interpret a complainant’s answers and behaviour in order to make character judgements.

This extra time, however, has not always proved necessary. Humans, in day to day
life as well as acting as jury members make intuitive judgements of blame, almost
automatically after hearing a story of misconduct??. This automatic reaction identifying,
someone as good or bad, can then influence our decision while processing further
information about them?®2, This can create a sort of snowball effect in judgement, as our
automatic attribution of blame for something potentially minor can continue to grow with this
blame carrying across future judgements about the individual growing into a potentially
severe blame judgement?3,

In a psychological study, participants were asked to read essays either in support of
Fidel Castro or in opposition to Fidel Castro. Participants were told before reading the essays,
that the authors were assigned their stance, and therefore their essays did not reflect their true
opinions about Fidel Castro. Despite this knowledge, participants still believed that the essay
told them something about the author’s political views?®*. This can be quite telling, in that our
initial judgements are extremely hard to relinquish despite being told otherwise. In a separate
study, participants were given a description of skiing accident. In one scenario the skier that
crashed into bystanders was described as a well-liked, employed man who volunteers during
his time off. In the second scenario the skier is described as irresponsible and lazy. The
irresponsible and lazy skier was consistently judged as more responsible and more deserving
of punishment?®®, It could be argued, following these conclusions, that the presentation of
evidence implying a negative view of an alleged victim’s sexual character can be quite
dangerous. It is significant to note, however, that when the two skiers are judged in
conjunction with one another, they are deemed equally blameworthy, suggesting that this

type of prejudice in determining responsibility, can be overcome with deliberate effort2%,

Fundamental Attribution Error
Furthering the discussion from Chapter 1, it is difficult to discuss jury deliberation

without considering attribution error. As previously mentioned, the fundamental attribution
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error, also known as correspondence bias, is the tendency to attribute behaviour to personality
rather than situation?®’. This idea ties closely to the situationism side of the debate explained
above. The fact that this tendency is labelled as an error would suggest that it is incorrect to
attribute behaviours solely to internal, personal traits rather than being guided by the context
of the situation. Those on the side of situationism would assert that common people often do
not appreciate the sensitivity to situations and magnitude of the effect that they can have in
dictating behaviour.

A very commonly known, and widely believed example of the correspondence bias is
the American Dream?®8, Traditionally, the American Dream encompasses a belief that no
matter who a person is or where they come from, any goal or lifestyle is achievable. Should a
person maintain this belief, it would follow then that any individual who fails to build the
traditional idea of a successful life, is not motivated, smart or resourceful enough to achieve
this goal. The premise of the American Dream perpetuated the common rags to riches
anecdotes; however, it refuses to recognise the effects someone’s environment can have on
their upward social mobility, seeing character traits in place of societal restraints.

It is not unusual for context to be overlooked when assessing another’s behaviour.
Common people operate under a kind of dispositionism, identifying traits when they are not
truly the cause of an action?®®. The danger in assigning traits from action is that traits are not
visible and therefore, outsiders must extrapolate characteristics through inference.

As Gilbert Malone put it,

Character, motive, belief, desire, and intention play leading roles in people's construal
of others, and yet none of these constructs can actually be observed. As such, people
are forced into the difficult business of inferring these intangibles from that which is,
in fact, observable: other people’s words and deeds. When one infers the invisible

from the visible, one risks making a mistake?™.

Character, motive, belief, desire and intention as listed above not only are crucial in forming
people’s construal of others but also, are the prefect summation of what juries are trying to
construe about actors in rape trials. As the most difficult rape cases involve acquaintance

rape, in which the sexual activity is not denied by either party but rather, the defendant
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asserts that there was consent and the complainant asserts that there was not. It is most often
in these cases that the jury members must attempt to discern who to believe with very little
physical evidence and therefore, must construe each of the above listed qualities about each
of the parties, risking mistake. This can be especially arduous when considering the length of
time in which the complainant spends in the witness box. Recounting the events in graphic
detail, and often facing repeated disputes from defence barristers allows more time and more
material for observers to discern her ‘sexual character’?’*,

Generally, people will make stronger dispositional judgements about others behaving

272 A collection of

in a way that is more extreme than they would expect in a certain situation
rape myths are good illustrators of this point. Take, for example, the 26 per cent of
respondents in the poll above?”, who believe that a woman is partially or wholly responsible
for being raped if she was wearing revealing clothing. If you were to interpret revealing
clothing, as acting in a way that is more extreme than necessary in a certain situation,
meaning the majority of people would not have worn such revealing clothing to such an event
or venue, onlookers would be more inclined to make stronger dispositional judgements about
this woman. This would create the risk that evidence of a woman’s dress becomes linked to
evidence of her character.

In an alternative scenario, the same idea, that observers will attribute stronger
dispositional judgement to behaviour that is seemingly more extreme than warranted by the
situation. In many acquaintance rape trials, each party would need to explain the event in
question, from their perspective, allowing for the aforementioned judgements of each
person’s actions to come into play. The defendant’s version of events would most likely
sound like a fairly normal consensual sexual interaction. The complainant however would
probably describe a scenario less familiar to members of the jury. The feelings/behaviours of
the complainant in a situation in which she did not consent to what was happening whether
she verbally or physically resisted and that was ignored, she did not have the capacity to
consent or she remained silent, she will have to describe a scenario in which many people
will not have experienced. If the defendant is arguing that the complainant consented in what
was a fairly normal situation, the complainant’s actions in reporting what perceivers deem to

be ‘normal’ to the police as rape, can be categorised as extreme. This again, will leave the
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complainant vulnerable to powerful character judgements that may create a different
weighing of evidence, as mentioned above.

While the above scenarios vary greatly and these types of observations and
judgements will not be made by every person selected to serve on a jury however, similar
difficulties will be faced by each member of a jury. In order to make their judgements, the
law asks jury members to consider the evidence presented and determine the defendant’s
culpability based on the facts presented to them. Psychology would suggest however, that this
task is much more difficult than expected. To gain a true understanding of a situation from
another person’s perspective, the observer must be able to imagine themselves in the situation
with exactly the knowledge the actor had at that time?’. A simplistic example is the inability
of most people to appreciate the difficulty of a problem they already know the solution to, for
others who do not share this same knowledge?®’. If this concept was to be applied to jury
members in rape trials there are many more examples in which this idea may present itself.

Many of the rape myths discussed at the beginning of this work, relate to the
application of a certain level of victim blame for putting themselves in a dangerous situation
in the first place. It is easy for those with hindsight to pick out all of the ways in which a rape
victim could have avoided the attack in an era in which most of the rape prevention work still
remains focused on women safeguarding themselves?’®. The police often advise women to
avoid walking alone, at night, on poorly lit streets, using headphones or other distractions®’’.
These types of warnings do not only go out when there has been a string of attacks, as was
the case referenced above. As a young woman starting university, in our orientation, we were
given tips by campus security such as: avoid walking anywhere alone after dark, walk to bus
stops as close to the arrival times as possible to avoid waiting alone for long periods, it went
as far as women should avoid wearing ponytails, for this will make you an easier target as an
attacker can grab your hair all at once preventing escape. The repeated dissemination of
warnings like these, coming from sources considered extremely knowledgeable about these
crimes (i.e. police forces, judges, prosecutors) can create this kind of hindsight effect in
bystanders. If members of the general public have heard these warnings and acquired this
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alleged knowledge about how not to be raped, it will be difficult for them to understand why
an alleged victim was not able to avoid it herself. With the presentation of evidence that
relates to rape myths and contradicts these tips, such as walking alone at night or drinking too
much at the bar, the jury’s focus is shifted onto the ‘shortcomings’ of the alleged victim and
what she did ‘wrong’, rather than what the defendant may have done wrong.

There is risk in asking others to determine what an individual was thinking, free from
bias, when there is no possible way to know exactly what that person knew when they
engaged in their own decision-making process. This creates risk for prejudice against
defendants and witness/alleged victims alike, however the purpose of the present work is to
examine this evidence in conjunction with rape mythology in order to demonstrate the need

to re-evaluate the treatment of rape alleged victims with this in mind.

Propensity
Often times character evidence will be introduced in order to strengthen the

prosecution’s assertion that the defendant is the most likely culprit of the crime he is on trial
for because his character is that of someone who is more likely to have acted in the described
way?"8. A fault in this particular method is that character traits may help in predicting
behaviours, but they can also indicate dispositions to be motivated in certain ways to make
unique considerations?’®. Referring back the person/situation debate, a view of character as
determining propensity would not account for the sensitivity to nuances in situations. A
certain trait may help in predicting whether a person is more likely to act in a certain way
however without looking at the specificity of the situation, it cannot be known how their
motivations will be affected. As described in the Hartshorne and May experiment, children
may be likely to cheat on a test but that was not a predictor of further dishonesty, it did not
even make them more likely to cheat on a different type of test?®, If the idea of propensity is
not as straightforward as commonly believed how can it play a role in criminal trials?

In the context of criminal behaviour and defendant behaviour predictions, it is argued
that propensity may be more useful that social psychology would suggest due to the presence
of additional research to draw on. Criminology and crime statistics can add additional
information to propensity predictions aiding in its accuracy?®! . Repetition of criminal

behaviour is more frequently studied and understood than general human behaviour and

278 Ibid.

2 R. A. Duff, 'Choice, Character, and Criminal Liability' (1993) 12 Law and Philosophy.

280 Hugh Hartshorne and Mark May, Studies in the Nature of Character: Studies in Deceit (Macmillan 1928).
281 Redmayne above atn 217.

- 68 -



becomes only one piece of the puzzle in presentation of evidence at trial, and its use is
carefully governed by laws in order to preserve a defendant’s right to a fair trial?®2, It would
not be in the spirit of the law to base verdicts on the frequency of misconduct, as this would
go against the idea that individuals are autonomous and free to determine and alter their
behaviour at any moment?33,

This type of autonomy argument against propensity closely relates to the idea that
consent can be revoked at any time. Section 74 of the Sexual Offences Act 2003 defines
consent as the agreement to the act by choice, while utilising the freedom and capacity to
make that choice. The option of choice remains at all times allowing for either party to
withdraw consent, any sexual activity that persists becomes a crime. The problem arises in
the use of character evidence of an alleged rape victim to show a sort of propensity to
consent. Many of the rape mythologies discussed in chapter one of the current work, create
the perception of the alleged victim as being the type of woman more likely to consent. The
undertone of many of the myths suggest that the alleged victim is hypersexual and therefore
more likely to be lying about withholding consent. References to her manner of dress,
flirtatious behaviour, or willingness to get close to strangers might cause others to predict,
after the presentation of evidence of this type, that the alleged victim has behaved in this way
in the past and therefore behaved in this way in the present case.

Predicting behaviour in this way, it is argued, does not truly affect autonomy as one
person’s predictions do not dictate the actions of another?®*, however in some ways jury
decision-making is predictions determining behaviour as it has already occurred, and the
subject cannot alter it. Again, this speaks to the problem with overlooking a person’s
sensitivity to situations. There are many variables that can trigger a person to alter their
behaviour, and sexual behaviour is no different?®®. A seemingly small change could create a
deviation from the usual pattern of behaviour that many outsiders would not consider
significant enough to stray from behaviours often attributed to internal traits?®. For example,
the alleged victim may regularly invite dates back to her home at the end of the night,
however after arriving there, maybe the date says something that upsets her, or does

something to make her want to end the night without any kind of sexual encounter. Each act
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in the series of events should be taken as individual situations with only minor changes
wielding the power to alter the pattern, it could be argued that this is even more likely when
another individual is involved as there are many ways in which their own behaviour could
alter the situation. This idea will be further explored below in the context of undue prejudice.

A further issue with treating character evidence as evidence of a propensity is exactly
that, propensities are not really evidence of anything. The idea of propensity evidence treats
propensities as real despite the fact they are behaviours that may have never manifested?’.
How can a glass be described as fragile before it broken? Or a rubber band as elastic before it
is stretched??®® The same can be said about character traits. How can we describe a person as
brave if they have never acted bravely?2%° Oftentimes, propensity evidence involves the
presentation of evidence of certain risk factors that may lead to a certain behaviour.

A popular example would be the Macdonald Triad —a set of three factors that, if any
combination of two or more are present together, it is said to be predictive of, or associated
with, a later violent tendencies, particularly with relation to serial offenses. In particular, the
Macdonald Triad explains that bedwetting, fire setting, and animal cruelty in childhood are
indicators of later aggressive and violent behaviour in adulthood, with many linking these
behaviours to serial and sexual murderers®®°. This triad has been popularised in criminology
and by the FBI, however there is no clear empirical evidence substantiating the claims?°2.
More contemporary research has highlighted that the components of the triad are more often,
better indicators of a dysfunctional homelife, child abuse or poor coping skills in children®®2,
To use these factors as predictors of future violent criminal behaviour is problematic and
further, to use them as evidence that someone has committed a crime is even more s0%.

The problem faced by alleged rape victims in this sense is the introduction of
evidence implying a likelihood to have consented to the encounter in question. As per
previous discussion, many times sexual history, manner of dress and flirtatious behaviour are
presented in court to demonstrate the sexual character of the complainant. In the readings of
the Youth Justice Criminal Evidence 1999, members of Parliament argued against the

exclusion of sexual history evidence as it provides important propensity evidence and without
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it would undermine the defendant’s right to a fair trial?®*, Attempts to show propensity to
consent may imply that the act the defendant is charged with did not happen however it also
suggests that the complainant has lied to police, barristers and is continuing to do so in court
under oath. The question then becomes, if it is valid to show propensity to engage in certain
sexual activity, must it also be relevant to demonstrate the complainant’s propensity to lie to
police and commit the crime of perjury? Under this argument, should jury members believe
that rape myths show a certain level of propensity to consent to sexual intercourse, it must be
taken that the complainant is then lying about the events in her testimony, which is a crime in
itself.

How Can Character Help?
Studies have demonstrated the link between belief in rape myths and attribution of

responsibility?®®. These studies have uncovered that victim blaming behaviour was more
likely in people who believe in rape myths, and that these same people attribute less
responsibility to the defendant?®®. Understanding this link, as well as the above discussion,
demonstrating that evidence which may not appear to be directly related to rape myths can
still be particularly effective in activating them in the minds of observers, is important in
determining possible remedies. The successful use of innuendo by defence barristers to alter
perceptions of alleged rape victims at trial is one of the key problems for the effective use of
rape shield legislation and the prevention of the use of prohibited evidence under these
laws?®’, Understanding the nuance of human perception of character (of others) can add to
the creation of sound reform. Allowing for some discussion of how potential reforms might
be interpreted in the decision-making process at trial, before the law is enacted, could create
the most effective protection of alleged victims against rape myths while also ensuring the
retention of fair trials for defendants.

Many jurisdictions, who have enacted similar provisions, have encountered similar

problems in preventing the use of prohibited evidence at trial. Subsequently, many rape
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shield laws have been deemed only marginally effective?®®. Not only are these laws lacking in
efficacy, debates continue surrounding the appropriateness of such legislation in the first
place?®. The inherent tension between protecting an accused’s right to a fair trial and
avoiding the re-victimisation of complainant’s by protecting their dignity and privacy is also
a frequent element in the ongoing debate®®°. Drawing from multiple sources, examining
several reform recommendations, and exploring the methods employed in other jurisdictions
will be vital in attempting to increase the efficacy of rape shield legislation in England and
Wales, while maintaining balance between the alleged victim and the accused’s rights.
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Chapter 4: The Future for Juries in Rape Trials

Evidence, and the psychology behind the interpretation of such evidence cannot be
examined without also examining the body doing the interpreting. In this case, that is the
jury. The jury is often seen as the gold standard in fairly deciding verdicts in criminal trials
for serious offences®®. Linked to the Magna Carta of 1215, many refer to the right of ‘no free
man being taken or imprisoned, except by lawful judgement of his peers’, as a fundamental
right dating back many centuries. For ordinary citizens however, this did not truthfully
provide the right to a trial by jury until closer to the 18" century, as at the time of the Magna
Carta ‘free man’ only truly meant members of the upper social classes®’2. Although the
widely believed timeline of the creation of the lay jury may not be entirely accurate (as it
does not include all men as alluded to by the Magna Carta), the move towards the use of a lay
jury as a means of ending ‘trial by ordeal’ and increasing fairness and impartiality is an
accurate account®®,

Prior to the conception of what resembles our modern-day juries, individuals in
medieval England were judged innocent or guilty by God through a trial by ordeal. The
ordeal typically involved fire or water. A trial by fire usually entailed the accused being
tasked to hold a red-hot iron rod and walk three metres®®. If the wound healed clean within
three days, the accused was deemed innocent, if it got infected, they were guilty.
Alternatively, in a trial by water an accused was bound and thrown into water, if they sunk,
they were innocent, if they floated, they were guilty3®. In both of these events, it was up to
God to determine the fate of the accused - guilt or innocence - by allowing or not the burns to
heal or by having or not the water ‘accept’ the accused hence, preventing them from sinking.
This certainly appears illogical and irrational in contemporary times when it comes to
adjudication in criminal trials and fact-finding. Interestingly, it has been found that ordeals

more often pronounced innocence than they did guilt®®®. Frequently, it was believed that only
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an innocent person would allow themselves to go through an ordeal, as a guilty person would
have believed God would judge them so®%’. Additionally, the outcome of an ordeal was open
to interpretation by the community, which often had a sense of whether the accused was
guilty or innocent already. It was up to the people to determine how the wound seemed to be
healing, or whether the accused sank a sufficient amount3°%,

A papal decree in 1215 declared that priests should no longer take part in trials by
ordeal. However, this indirectly rendered this type of trial inoperative, as priests were needed
to bless the iron or the water and oversee the ordeal®®. Increasing scientific discovery and a
growing preference for human reason diminished the appeal and desire for judgements by
God. In 1219 King Henry |11 declared that a jury of twelve people would now decide guilt or
innocence at trial®'%. Now, 800 years later, it is still the most desirable method of determining
guilt or innocence in criminal matters in England and Wales and in most common law
jurisdictions®t, Despite the continued preference for jury trials in many jurisdictions,
advances in social sciences and human behaviour might be an opportunity to improve the
utility of a jury trial.

Modern understanding of human psychology, decision-making, rationale, victimology
and offending has advanced exponentially in the last 800 years. Additionally, over multiple
decades research about common rape myths and their prevalence in society has been
conducted by academics in a variety of fields. Thus far, the current work has examined the
commonly found rape myths, the psychology behind their activation, the laws surrounding
the introduction of evidence in rape trials, and the interpretation of evidence as proving the
character of rape victims when at trial. Together with the study of the existence of rape
mythology has come proposed solutions to the problems it creates for complainants of rape in
the criminal justice system. This chapter aims to first, examine the role of a jury in a rape

trial, analyse one of the most commonly proposed solutions to the misuse of rape myths by
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jurors in the courtroom, and explore the impact this solution could have on the rights of the
defendant. Finally, I will attempt to analyse the proposed solution in the context of the
research outlined in previous chapters and in relation to the defendant’s rights, in an attempt
to provide additional insight into a possible way forward for operationalising social science

evidence in countering rape myths in the courtroom.

Juries in Rape Trials
Often times, the issue to be resolved in a rape trial is not really a legal issue at all. Of

course, the jury must use the legal definitions found in sexual offence legislation in order to
determine whether the crime has been committed (i.e., all the elements of the offence are
present and proved) and what is meant by consent or lack thereof, but before all of this, they
must decide whose version of the events to judge this by. The most difficult task for juries
will many times be found in the context of a trial for so-called ‘acquaintance rape’, that is a
rape committed by a person who is known to the victim. To determine what happened in
private, without any other witnesses other than the accuser and the accused requires a deep
assessment of the two individuals presenting the primary evidence, their stories®'?.
Determining the truth in this scenario would be difficult for anyone faced with the task,
whether it be twelve members of the public or a specially trained judge®®. It is argued that
these judgements are strengthened through numbers and a diversity of opinion being forced
to merge together3'4, This is the ideal way of reaching what would be a fair decision,
however with the proof of the existence of rape myths held throughout wider society,
compiling a group of factfinders who may carry these kinds of myths should not be
considered fair. Suggestions for alternatives to a jury in rape trials include an expert tribunal,
or a rape specialised judge, or a combination of the two.

The Gillen Review extensively examined serious sexual offences in Northern
Ireland®®, and while this is not the jurisdictional focus of the current work, the report
presents issues similar in kind to what is being outlined here for potential solutions to warrant

consideration. In addition to UK jurisdictions, this Review explores methods employed by
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other systems in the common law as well as civil law tradition®. Countries included in the
examination are Denmark, France, Germany, South Africa, Iceland, Ireland, The
Netherlands, New Zealand, Australia, United States and Canada. In the civil law systems,
judges hear cases alongside lay assessors while the adversarial system defaults to jury trials
with the option to elect a judge-alone trial for differing reasons depending on the
jurisdiction®'’. An issue within common law systems repeatedly cited by academics studying
rape myths, is the presentation of evidence to the decision-makers at trial. In common law
systems, the evidence is presented to, in most cases a jury, by parties with interests in the
outcome of the case, therefore making them more likely to tailor the facts to present a certain
narrative®!8, This practice is a primary source of the problems presented by rape trials. The
success of the cases often influenced by the credibility of the narrative of either side makes
the danger of rape myths clearer. Whether conscious of this or not, defence cases will often
be framed within rape myths in order to diminish the credibility of the complainant®°. The
defence must vigorously defend their client, this often means presenting less favourable
information about the complainant and avoiding introducing facts that might paint their client
in a more negative light.

Removing the jury could decrease the twisting of stories by each party in attempts to
make more convincing narratives. Professionally trained judges and lay assessors (or
specialists) could create a very fact-focused trial system, removing some of the ‘I don’t
believe that type of woman (or man, or defendant)’ sentiment that often results from a more
narrative or story-telling style trial. Based on previous chapters however, this may not be the
case. Singular judges or a panel of experts as factfinders, both alternative solutions
recommended by other experts, carry their own risks®2°. The first risk, as mentioned
previously, is that stereotypes can operate on an unconscious level therefore, if the judges or
specialists themselves are not careful to consciously check their own reasoning, rape myths

could still seep into trials, especially if the adversarial style of evidence presentation remains
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and only the decision-makers are altered. Similarly, singular judges only provide perspective
from one age group, one gender, one race and ultimately one background that the diversity of
the jury would provide checks and balances for32L, This type of change could further
exacerbate the ongoing debate surrounding judicial diversity, allowing predominantly white
males to act as the sole decision-maker in what comes down to a largely male vs. female
issue3?2, Similarly, a small panel of experts run the risk of becoming trial hardened, forming
their own myths based on attitudes and behaviours they may see repetitively in rape trial after
rape trial®=. If any kind of specialist panel does not become trial hardened, there may be a
risk of the opposite occurring and these panels may experience a high turnover rate due to
burn out.

Despite these potential flaws in a system change, New Zealand has released its own
report recommending the consideration of alternative fact-finding methods in sexual offence
trials. The report cites the cost saving benefits of sole judges presiding over sexual offence
cases®?. Additionally, judges could be provided much more extensive training on the
decision-making process and interpretation of evidence specific to sexual offences, as they
could be trained and assessed regularly rather than repeatedly training new juries for each
case®?. While obvious benefits arise from more extensive training for judges in difficult
cases, potential pitfalls must be acknowledged. With the removal of the jury the Commission
notes that there is a loss of the expression of democratic involvement in the criminal justice
system®2®, The protection against oppressive or arbitrary government and public confidence
in the system could also be diminished®?’. These risks are relevant to most common law
jurisdictions, yet still recommendations are put forth for United Kingdom to explore similar
options®2,

Weakening the democratic involvement in the criminal justice system by removing

the jury from sexual offence trials completely is a drastic move with potentially broad

32! Hardy above atn 312.

322 For a more in-depth look into judiciary diversity and the theories as to its efficacy see: Rosemary Hunter,
'More Than Just a Different Face? Judicial Diversity and Decision-Making' (2015) 68 Current Legal Problems;
and Erika Rackley, "What a Difference Difference Makes: Gendered Harms and Judicial Diversity' (2008) 15
International Journal of the Legal Profession.

323 Hardy above atn 312.

324 New Zealand Law Commission, 'The Justice Response to Victims of Sexual Violence: Criminal Trials and
Alternative Processes' (Law Commission 2015).

32 Tbid.

326 Ibid.

327 Ibid.

328 Wilmott above at n 301; Nigel Booth, Dominic Willmott and Daniel Boduszek, 'Rape Myths and
Misconceptions' The Law Society Gazette (21 December 2018).
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consequences for public confidence in the legal system. This does not necessarily mean
however, that we must simply stick to the status quo and continue conducting rape trials as
we are at present. There are a copious number of research studies examining the prevalence
of rape myths in society and in the courtroom?®?°. The enactment of the Youth Justice and
Criminal Evidence Act 1999 acknowledged the problems and prejudicial effect rape myths
can have on complainants in rape trials. This attempt to protect rape victims from re-
victimisation and the formation of biases against them during trial, was very limited in scope,
in terms of the rape myths it protects against, and has become a rule that is oftentimes evaded
in actual trials®°. Psychologically, there is a much broader collection of information, besides
sexual history evidence, that can activate rape myth stereotypes in a juror’s mind and plenty
of evidence to show that more needs to be done to combat these biases in the courtroom.

A study performed in 2017 examined the verdict implications that juror attitudes
regarding rape myths can have in a trial scenario® . In this study, researchers assessed jurors
against widely recognised psychological traits such as affective responsiveness, cognitive
responsiveness, egocentricity, and interpersonal manipulation®3?, Affective responsiveness
refers to a person’s ability to respond to others’ feelings and emotions, similar to empathy.
Similarly, cognitive responsiveness describes an individual’s response to the feelings and
emotions of others however, this is about cognitively understanding those feelings rather than
sharing them personally. Egocentricity regards a person’s failure to recognise the interests,
beliefs or attitudes of others while primarily focusing on their own self-interests or beliefs32,
Additionally, researchers placed jurors on the Acceptance of Modern Myths About Sexual
Aggression Scale (AMMSA Scale)®**. The AMMSA Scale is a 30 item self-report metric that
uses insights from racism and sexism research to measure acceptance of modern myths about

sexual aggression®®. Previous rape myth acceptance scales required the myths under

329 A simple glance at the current work’s bibliography will provide a wealth of literature on rape myths
generally and in the legal system.

330 iz Kelly, Jennifer Temkin and Sue Griffiths, ‘Section 41: An Evaluation of New Legislation Limiting
Sexual History Evidence in Rape Trials’ (Home Office 2006)
http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.628.3925&rep=repl&type=pdf>.

331 Wilmott above at n. 301 at p. 29.

332 |bid; Nigel Booth, Dominic Willmott and Daniel Boduszek, 'Rape Myths and Misconceptions' The Law
Society Gazette (21 December 2018) at p. 3.

333 | bid.

334 This was part of the study Dominic Willmott, 'An Examination of the Relationship Between Juror Attitudes,
Psychological Constructs, and Verdict Decisions Within Rape Trials' (PhD, University of Huddersfield 2017) at
p. 29. The research validating the creation of the AMMSA Scale can be found here: Heike Gerger and others,
"The Acceptance of Modern Myths About Sexual Aggression Scale: Development and Validation in German
and English' (2007) 33 Aggressive Behavior.

335 Heike Gerger and others, 'The Acceptance of Modern Myths About Sexual Aggression Scale: Development
and Validation in German and English' (2007) 33 Aggressive Behavior at p.425.
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examination to be demonstrably false however, the AMMSA Scale defines myths as ethically
wrong rather than false33®,

Upon completion of the above assessment, high levels of rape myth bias were found
among participants®¥’. These results suggest that preconceived biases, stemming from rape
myths, could have a much greater impact on trial outcomes than many would like to
acknowledge®®. Following a statistical analysis between variables including juror age,
gender and AMMSA scores against the verdict preference variable, it was established that
higher AMMSA scores were consistent predictors of Not Guilty verdicts*®. The opposite,
however, was also true. Participants who scored very low on the AMMSA Scale were more
likely to return a guilty verdict®¥. This is a striking result as jurors heard the same evidence
in the same case, yet different AMMSA scores yielded different verdicts. On a broad scale
these results could stand to validate the allegations that rape myths are a legitimate problem
affecting juror decision-making in rape trials. Out of all of the characteristics included in the
study, rape myth attitudes were the only trait directly related to the verdict preference3!,
Following this research, it has been further hypothesised that low conviction rates in
acquaintance rape trials, in which the jury must effectively choose whom to believe, might be
attributed to rape myth acceptance rather than the jury simply being not sure beyond a
reasonable doubt34?,

This study, and the AMMSA score verdict results creates a question in the
effectiveness for an American-style voir dire as a potential solution for removing jurors with
explicit biases that may affect their ability to contribute to an objective verdict. Examining
these types of biases, or rape myth acceptance, through a voir dire process would arguably
aid in the goal of creating a more balanced perception of the accuser and the accused in
sexual offence trials but also poses certain drawbacks. For example, looking at the results of
the study discussed above, testing a potential jurors’ attitude toward rape myths yielded more
likely not guilty verdicts from individuals scoring high on the AMMSA scale, but also
yielded more likely guilty verdicts from those scoring low on the AMMSA scale. Does this

mean the legal system would only be able to select jurors scoring in the middle to keep from

336 |bid.

337 Wilmott above at n 301.

338 Nigel Booth, Dominic Willmott and Daniel Boduszek, 'Rape Myths and Misconceptions' The Law Society
Gazette (21 December 2018).

339 Wilmott above at n 301.

340 | bid.
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selecting jurors predisposed to biases against the defendant as well as the alleged victim?
Additionally, how far would the examination of potential jurors go? Would it include
questions about a potential juror’s own experience with victimisation or accusations made
against them? And would this create new grounds for appeal if it is later discovered that a
juror was not truthful during this questioning?3*

All of the potential solutions as discussed thus far, come with the potential to provide
a level of relief to complainants in sexual offence trials. Singular judges can receive expert
training before presiding over sexual offence cases, allowing them to undertake a more
clinical review of the evidence. However, singular judges carry with them the criticism of a
narrower diversity of opinion on such cases as well as the risk of burnout dealing with a
difficult subject matter repetitively®**. The above discussed solution involving an expert
panel of judges carries similar positive and negative aspects. A panel would still allow for
expert training and lessen the criticism of a singular viewpoint and voice deciding these more
difficult cases, however the risk of burnout, or alternatively the formation of their own myths
and preconceived notions about certain facts due to repetition is still present. The American-
style voir dire also stands to remove jurors with potential prejudice due to rape myth
acceptance or victim stereotypes but it too, creates its own complications.

None of the proposed solutions are perfect, they appropriately target the problem
discussed through the previous chapters but they also have their downsides. The
recommended solution chosen by the current work, the introduction of expert evidence to be
discussed at length below, also appropriately targets the issues as they have been discussed
and also has its own drawbacks, one being that it is very costly. While cost must be
considered when making real-world decisions, for the purpose of the current work and the
continuity of the psychological evidence presented in the preceding chapters, the introduction
of expert evidence fits present argument best. The goal has been to determine a solution to
the negative perception of alleged victims in rape trials through the presentation of evidence
seeming to confirm rape myths or stereotypes. This is best achieved through an expert
presentation of why these negative perceptions are false and will be further explained below.
The introduction of these explanations by an outside expert, rather than by the prosecution or

through judicial instruction, again coincides with the psychological evidence presented in

343 Jennifer Becker, 'Jury Selection in Adult Victim Sexual Assault Cases' (Manchester, New Hampshire, 2019)
see also the New Hampshire case referenced in the presentation above State V Afshar [2018] 171 N.H. 381 as an
example of appeals based on juror dishonesty about victimisation.

344 See the articles examining judicial diversity by Hunter and Rackley both above at n 322.
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earlier chapters that would posit that the jury would perceive this information differently
coming from an expert than from parties seemingly involved in the trial. Justifications for

these assertions are to follow.

Expert Evidence
The primary solution to the perceived problem of rape myth acceptance in jurors, in

the opinion of the current work, is the introduction of expert psychological evidence
explaining the common misconceptions created by rape myths®*®. Traditionally, expert
evidence is admissible if it has both relevance and probative value3#. Legal relevance
requires a logical relationship between the piece of information and an issue at trial that needs
proven or disproven. In addition to relevance the expert evidence must have a high level of
probative value. However, probative value is a relative concept that is a question of degree
oftentimes determined within the context of a larger evidentiary picture . In the current
context there is not a question as to the relevance of psychological expert testimony in rape
trials in debunking rape myths. To give an example, an expert may testify as to the reasons
why a rape victim might not resist during the assault (i.e. freezing due to fear or knowing that
fighting will have worse consequences than what is happening at present). There exists a
logical relationship in relaying this information to a jury, should they choose to accept it, they
can add it to the list of factors to consider when determining complainant/defendant
credibility. The probative value of this type of evidence is where much of the contention
surrounding the topic begins. In general, relevant and valid expert evidence is admissible and
considered to have probative value when there is as issue in the case that requires specialist
knowledge to be resolved*®, The expert in question must have specialist knowledge or
experience related to the issues in question and must fit into one of five categories. The
expert evidence consists of opinion on facts presented to the court, explanation of technical
subjects or words, fact which requires expertise to observe comprehend and describe, fact
which does not require expertise but is required as preliminary to evidence in one of the
previously mentioned categories and finally the expert evidence may be admissible hearsay

of a specialist nature3®°,

35The following studies examine the efficacy of this suggestion empirically: Nancy Brekke and Eugene
Borgida, 'Expert Psychological Testimony in Rape Trials: A Social-Cognitive Analysis.' (1988) 55 Journal of
Personality and Social Psychology.; L. Ellison and V. E. Munro, 'Turning Mirrors into Windows? : Assessing
the Impact of (Mock) Juror Education in Rape Trials' (2009) 49 British Journal of Criminology.

346 Tristram Hodgkinson, Expert Evidence (Sweet & Maxwell 1990).

347 Ibid.

348 Ibid.

34 Ibid.
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Considering the difficulties presented to juries in the face of rape myths and potential
for prejudices against complainants in rape trials, the question becomes can experts act as
myth ‘debunkers’ for the prosecution? Is this fair to the defendant? Is this type of expert
evidence legally admissible? And does it diminish the role of the jury as fact finders? Below |
will attempt to address each of these questions in the hope that the answers will form a

possible, and fair, way forward for evidence law in relation to juror bias in rape trials.

2006 Government Recommendations
In 2006 the Government released a consultation paper entitled Convicting Rapists and

Protecting Victims — Justice for Victims of Rape®°. In this consultation, the Government
addressed questions relating to a wide range of frequently cited issues faced by victims of
rape when going to trial including the lack of a definition for the term capacity, the
availability of special measures when testifying for all victims of sexual crimes, and the
introduction of expert psychological witness testimony, to better safeguard against the
utilisation of rape myths by jurors.

The focus here will be on the introduction of expert psychological witness testimony.
The 2006 Consultation proposed amending the law in order to allow the prosecution to
introduce expert evidence explaining common characteristics, behaviours and reactions
displayed by rape victims. It is explained that the goal of such a change would be to ‘dispel
myths and stereotypes concerning how a victim should behave’ in order to help the judge and
jury understand that there is a range or normal and varied reactions to such trauma*®*. These
changes are meant to take into account defendant rights and ensure that the introduction of
this type of expert testimony will be open to cross-examination by the defence. The
introduction of this evidence is described as ‘levelling the playing field between the
prosecution and defence’ by allowing the prosecution to put forward a credible alternative
narrative to that proposed by the defence.*2

It is the view of the current work, that the Government was correct in recommending
some kind of equalising provision for complainants in sexual assault cases. As per the
previous chapters, there exists an ever-growing body research confirming the utilisation of

rape myths in defence narratives and juror decision making in rape trials*®3. While it is of the

330 Office for Criminal Justice Reform, 'Convicting Rapists and Protecting Victims - Justice for Victims of Rape'
(Home Office 2006).

31 1bid at p.16.

332 bid.

353 Louise Ellison and Vanessa E Munro, Reacting to Rape: Exploring Mock Jurors' Assessments of
Complainant Credibility' (2009) 49 British Journal of Criminology.; Jennifer Temkin, Jacqueline M. Gray and
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utmost importance to preserve a defendant’s right to a fair trial and avoid biasing the jury
against him, the existing research suggests that in many trials, jurors may begin the trial with
previously held biases against the complainant and the law should take these types of
prejudices into account. In the consultation paper referenced above, it is acknowledged that
currently (as referring to the year of the paper’s publication, 2006), omissions, discrepancies,
errors, delays in reporting or displays of any other behaviours that do not appear ‘normal’ for
victims of rape, form the basis of the defence’s arguments pointing to the unreliability of the

complainant as a witness®*

. Clearly, questioning discrepancies in a witness’ statement is vital
in the adversarial system and should not be disallowed however, with the well-established
scientific study of psychological reactions to traumas, such as rape and domestic violence, the
prosecution should be given the opportunity to counter rape mythology with real psychology.
This type of evidence should not be viewed as a way of bolstering a victim’s credibility, or
starting her off in a more favourable position than the defendant in the eyes of the jury, but
rather putting the complainant and the defendant on equal footing when having their
credibility assessed by the jury. According the government in the aforementioned
consultation paper, currently decisions regarding the credibility of the victim or witness are
being made without all the relevant knowledge (that could be filled in by expert
psychological testimony)3®.

This expert psychological testimony would be able to inform the court of the variety
of scientifically confirmed psychological reactions to abuse or trauma that from an outsider’s
perspective may appear unnatural or not how a ‘real’ victim would react. The expert is
capable of challenging erroneous assumptions made by the jurors about complainants in these
rape trials. There has been a good deal of research into the efficacy of expert psychological
testimony to aid a variety of witnesses such as children, individuals with developmental
delays and rape victims. There still exists much debate within the academic community as to
whether this type of evidence is effective enough to warrant adding to the trial process and
whether it impacts a defendant’s right to a fair trial. For the purpose of the current work two
primary studies examining the impact and efficacy of expert psychological testimony in rape
trials will be assessed below in an attempt to determine whether this is a viable way forward

for sexual offence trials in England and Wales at present.

Jastine Barrett, 'Different Functions of Rape Myth Use in Court: Findings from a Trial Observation Study'
(2016) 13 Feminist Criminology.

354 Hodgkinson above at n 346.

355 Ibid.
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Expert Evidence Including Hypothetical/Concrete Examples
Previous chapters have addressed research into the existence of rape myths within the

criminal justice system, primarily their existence in the courtroom setting and how sexual
offence legislation might contribute to the continued efficacy of defence arguments utilising
rape myths. With the empirical evidence of the existence of and use of these rape myths at
trial, we must now examine the experimental research into the possible solutions. Chapter 1
of the current work discusses common rape myths and the psychological process of
perception and stereotypes activation. It is explained that the process of perception can have a
wide margin for error. Most of these errors and misconceptions can be attributed to a
dependency on heuristic thinking and theory-driven processing®®. In a mock jury study,
researchers tested whether these mental short-cuts, created by widely held rape myths, could
be overcome through the presentation of group probability data®’. This question stems from
previous research suggesting that 1) group data may be difficult to understand in relation to a
specific complainant unless a relatively explicit link between the two are established and 2)
the concept of belief perseverance identifies the difficulties that exist in overcoming the
influence of previously formed beliefs and causal theories on future judgements®,

Due to these two premises, researchers in this study hypothesised that the most
effective use of expert testimony explaining group data will be when it is presented in the
beginning of the trial and when it is explicitly linked to the case at hand**°. The timing of the
expert presentation at trial is important, as it is believed that once the jurors have heard the
complainant’s evidence, belief perseverance will prevent the expert evidence from having
any effect on their already formed beliefs. A similar premise applies to the reason for

including an explicit link to the present case, it is believed that jurors will struggle to properly

356 Susan T Fiske and Shelley Taylor, Social Cognition: From Brains to Culture (3rd edn, SAGE 2016).;
Richard Nisbett and Lee Ross, Human Inference: Strategies and Shortcomings of Social Judgement (Prentice-
Hall 1980).

357 Nancy Brekke and Eugene Borgida, 'Expert Psychological Testimony in Rape Trials: A Social-Cognitive
Analysis.' (1988) 55 Journal of Personality and Social Psychology.

338 The first half of the question stems from research into the base rate fallacy and Bayesian theories found in
research such as: Norman Fenton, Martin Neil and David A. Lagnado, 'A General Structure for Legal
Arguments About Evidence Using Bayesian Networks' (2012) 37 Cognitive Science.; Melvin Manis and others,
'Base Rates Can Affect Individual Predictions.' (1980) 38 Journal of Personality and Social Psychology. The
second half relays information from research into belief perseverance found: Charles G. Lord, Lee Ross and
Mark R. Lepper, 'Biased Assimilation and Attitude Polarization: The Effects of Prior Theories on Subsequently
Considered Evidence.' (1979) 37 Journal of Personality and Social Psychology.; Amos Tversky and Daniel
Kahneman, 'Judgment Under Uncertainty: Heuristics and Biases' (1974) 185 Science.

3% Brekke and Borgida above at n 357 at p. 373.
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integrate the information provided by the expert in their decision-making process, as vague
probability information has been shown to have less of an effect on an individual’s reasoning.
The expert in this scenario was described to the jury as a psychiatrist who had done research
in the area of rape, counselled rapists and rape victims and who has taught courses in human
sexuality and sexual dysfunction®®, The evidence was presented to the jury by allowing the
prosecution to ask the expert a series of leading questions allowing the expert to highlight the
following commonly help misconceptions about rape and rape victims: a) few women falsely
accuse men of rape, b) rape is a highly underreported crime, c) many rapes involve at least
casual acquaintances of the victim rather than strangers, d) rape is a crime of violence, not
passion and e) It is often better for a woman to submit rather than risk additional violence
from attempts to fight back®®!.

In addition to the prosecution’s leading questions, the expert was cross-examined by
the defence and testified that he was paid by the county to testify and that he had discussed
the facts of the case with the prosecution prior to his testimony®?. The case specific
hypothetical example was created from formulating a story from the facts of a previous real
rape trial that closely matched the facts in the simulated rape trial in the study. It was found
that expert psychological evidence was most effective in the condition in which the expert
used a hypothetical example to link the evidence and the case. In this condition, the jury
returned higher conviction rates, harsher recommended sentences, and reported more
favourable perceptions of the victim®®3, The expert in this condition did not comment directly
on the victim’s credibility nor convey sympathy for the victim, however the jury may have
inferred that the expert believed the current victim through his explanation of the hypothetical
victim and therefore may have influenced their judgement in a way other than increasing
their reliance on scientific evidence®®.

A further study was performed in order to ascertain whether or not the hypothetical
example was the sole reason for the result obtained in the first study. In the second study the
researchers included conditions in which the expert included a specific hypothetical example,
concrete examples interspersed within the general data, or just the data itself*®°. It was

discovered that when the expert testimony was not specific (whether through case-specific or

360 |hid.
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concrete examples), it appeared relatively ineffective. Given the research discussing
hypothetical scripts discussed in previous chapters, the results of this study are not overly
shocking®®®. In a sort of a common-sense logic, it is easiest to replace the belief in one
scenario with another. For example, if you were to believe that most rapes are perpetrated by
a man not known to the victim, and have the idea of a dark shadowy figure attacking a
woman in the streets at night, it would be much easier to illicit a re-evaluation of this belief
by telling the story of a woman who went on a few dates with a man and was then attacked
by this man in her home, than by simply stating the statistics regarding the number or
percentage of rape victims who knew their attacker. In the context of a story it is much easier
to imagine how someone might be attacked by an acquaintance if provided an example than
to only hear the data, especially in a trial when everything else is heavily narrative based.

The study unfortunately found little insight into how exactly jurors utilised this expert
testimony. It was unclear whether jurors used the expert’s testimony to support arguments
about case facts or whether it subtly influenced the way they interpreted and discussed other
evidence presented in the case®’. While it was not overtly clear how the jurors used the
expert testimony in their decision-making, it was found that in all conditions with expert
evidence (hypothetical example, concrete examples and standard facts) victims experienced a
higher credibility rating. There was greater discussion of victim credibility however, the tone
of the discussion appeared relatively split®%. In the context of this work, this is an important
consideration, as this may point to expert evidence being a viable solution to the problem of
rape myths destroying victim credibility at trial, without leaning too far away from the
defendant’s right to a fair trial.

To further support this suggestion, the discussion surrounding victim resistance was
greatly decreased with the presentation of expert evidence. In the condition lacking any
expert evidence, 15 per cent of the jury deliberation was related to the amount of victim
resistance to the attack, most of it being defence-oriented noting that she did not resist
enough®®®. In the hypothetical example condition this subject of deliberation was decreased to
just 2 per cent and became more prosecution focused. Finally, the change in results

depending on the timing of the presentation of the expert evidence raises questions for larger

366 Irina Anderson, Geoffrey Beattie and Christopher Spencer, 'Can Blaming Victims of Rape Be Logical?
Attribution Theory and Discourse Analytic Perspectives' (2001) 54 Human Relations.; Robert Abelson, 'Script
Processing in Attitude Formation and Decision Making', Cognition and social behavior (Lawrence Erlbaum
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367 Brekke and Borgida above at n 357.

368 Tbid.

399 Tbid.

- 86 -



assumptions made by the legal system regarding the decision-making process. The law
assumes that jurors will hear all of the evidence, collect it in their memories and only
interpret it when all the facts have been heard, something that is called a recall set in social
psychology®’®. However, the finding that expert evidence becomes ineffectual when
presented later in the trial would suggest that juries do not gather and interpret evidence in a
recall set. It is more likely that jurors will hear information and attempt to categorise and
organise it as it is presented, forming the information into a meaningful plot, this is known as
an impression set®’*. This will mean that jurors will filter the evidence being presented before
them through the beliefs and information they already have deciding then where to categorise
based on this. Given that is it believed that there is a proportion of jurors that will enter the
courtroom holding some level of rape myth acceptance (unconscious or not), and the concept
of belief perseverance mentioned previously, the presentation of expert evidence later in the
trial would have to force jurors to reinterpret all of the evidence they’ve already heard and
filtered through these previously held beliefs, a process which is unlikely to occur®’?, While
this method of information collection and organisation is likely to happen with the reception
of any information, it is important to recall, as discussed in Chapter One of the current work,
how much these ‘jurors’ truly believed they were jurors. As previously discussed, some of
the shortcomings of mock jury experiments could have been experienced here and in the
study to be discussed below, further impacting the results and the reality we might attribute to
them.

General Expert Evidence
In a more contemporary study, researchers examined whether a more general

approach to expert evidence in rape trials®”. In contrast to the expert testimony studied in the
previous research, the goal of this study was to examine general expert testimony. General
expert testimony refers to testimony serving a more modest educational function, informing

jurors about certain facts they might not already by aware of®’*. It is important in this instance

370 David L. Hamilton, Lawrence B. Katz and Von O. Leirer, 'Cognitive Representation of Personality
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that the expert’s explanations of the complainant’s behaviour are not profile-based or linked
to any kind of psychological or medical syndrome*’®. The problems presented by this kind of
linkage will be discussed further below in the context of potential problems posed by the
introduction of expert testimony. General expert testimony will draw from generalised social
science evidence aiming to provide jurors with accurate social and psychological context to
evaluate behaviour that might otherwise be interpreted as abnormal or counterintuitive®®.
This expert must also limit their testimony to ‘minimal, fully supported claims for which
there is a consensus in the social science literature’ so that the validity of the expert evidence
does not incite a dispute with the defence®”’.

In this general expert testimony study, the evidence was presented after the
complainant had given her evidence and the medical testimony had been distributed to jurors
as a written statement read out by the prosecutor®’8, The expert was described as a qualified
psychologist with clinical experience with rape victims but no prior knowledge of the
complainant or the facts of the case®’°. The other conditions in the study consisted of the jury
hearing the same exact information in the form of educational guidance delivered through
extended judicial instruction at the close of the trial, and no education provided. The jury
deliberations were monitored, and it was found that juror education had a positive influence
on the jury’s interpretation of the complainant’s calm demeanour while giving evidence and
on her delayed reporting. The educated jurors were more willing to accept that a variety of
reasons for these behaviours exist when assessing the complainant’s credibility®®°. The jurors
rarely directly referenced the guidance when deliberating, however their comments in some
way reflected the content of the education. This may suggest that the guidance, like rape
myths themselves are influencing the interpretation of evidence on a more subconscious
level. Post deliberation questionnaires did indicate that jurors found value in the education
and thought that it was useful during deliberation®®!.

In contrast to the study discussed above, education regarding a complainant’s physical

resistance to her attacker appeared to have little or no effect. Despite the expert explaining

375 Ellison and Munro above at n 373.
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that ‘freezing’ during an attack is not a reaction reserved solely to stranger rape and providing
supportive explanations for this, jurors in both the educated and uneducated conditions
echoed each other’s statements®®2, This finding does not bode well for general expert
evidence as a catchall solution for countering rape myths at trial. If this type of evidence

cannot counter one of the commonly identified myths3?

, it may not be effective enough to
warrant its introduction in trial. In the context of heuristics, it is hypothesised that
information may only be employed to the extent that it is either consistent with the jurors’
existing beliefs or it is able to offer an alternative causal narrative®®*. This tracks with the
previous findings in which hypothetical examples appeared to have a stronger impact than
general data®®, the hypothetical example could be providing a stronger alternative narrative
than what the jurors might form on their own, drawing from the presentation of simple data.
While accurate, this idea creates concern in some legal scholars for the preservation of a fair
trial for the defendant. It is agreed that venturing too far into specifics (even with
hypothetical examples) could have a negative impact on the defendant, however there was no
evidence found that the introduction of general expert testimony led to jurors disregarding
elements of the defence evidence or to interpret the general information as indirectly
vouching for the complainant’s credibility®®®. While there was no specific evidence
discovered in this study, the potential for negative ‘spill over’ effects that may cause other

issues at trial should be discussed®’.

Potential Problems with Expert Evidence
There are a few primary criticisms surrounding recommendations for the addition of

expert evidence in rape trials. There exists a fear that the addition of such evidence will have

388

the effect of ‘usurping’ the role of the jury>*®. Others argue that the inclusion expert

testimony of this kind, over complicates the trial and muddles the jury’s task®°. In addition to
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383 'Rape and Sexual Offences - Chapter 21: Societal Myths | The Crown Prosecution Service' (Cps.gov.uk,
2017) <https://www.cps.gov.uk/legal-guidance/rape-and-sexual-offences-chapter-2 1 -societal-myths>.
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386 Ellison and Munro above at n 373.

387 Neil J. Vidmar and Regina A. Schuller, 'Juries and Expert Evidence: Social Framework Testimony' (1989) 52
Law and Contemporary Problems.
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Trials' (2009) 13 The International Journal of Evidence & Proof.; R v D.D., 2000 SCC 43; R v Doody [2008]
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having a potential detrimental impact on the role of a jury in the trial setting, a defendant’s
right to a fair trial must be kept in the forefront of these discussions. The criminal law and
rules governing criminal proceedings are the criminal’s Magna Carta.>*® They guarantee the
accused adequate protections from the more powerful government, requiring that he be

punished within statutory limits using statutory regulations°*

. There must be very careful
consideration of the impact on defendants if we are going to alter these regulations and limits
in any way. Usurpation of the jury, over complication of the trial and the larger human rights

impact on the defendant will be explored below.

Usurping the Jury
The fear that the introduction of expert evidence usurping the role of the jury is one

shared by judges and scholars alike. It is the fear that the expert’s testimony will be afforded
an undue amount weight by the jury, wholly accepting his/her evidence as fact without fully
considering on what his/her conclusions are based®®2. While this is not a risk unique to the
introduction of expert evidence in rape trials, it is important explore this argument, as it
pertains to recommendations for reform to be made by the current work. The jury’s duty is to
judge the credibility of each witness, to defer that judgement to another would be a failing in
that duty3%. Conversely, the jury would also fail in its duty to not consider expert evidence
that may go towards credibility. If a jury chooses not to believe a witness on the basis of
previously held misconceptions or stereotypes, that too, creates injustice3®*. In the same vein,
introducing evidence that is meant to go towards the credibility of a witness, it is argued, can
be considered usurpation in the form of ‘oath-helping’. Witnesses are presumed to be
credible therefore, any evidence aiming to bolster this presumption is needless unless the
opposing party seeks to declare otherwise **°. These fears, while moderately valid, assume
that the presentation of evidence on an issue is the same as deciding the issue®®. The
usurpation argument places very little faith in the capabilities of the jury. In the same way
that commentators argue that the ability of the jury to shelve previously formed stereotypes

3% Franz von Liszt, 'The Rationale for the Nullum Crimen Principle’ (2007) 5 Journal of International Criminal
Justice at p. 1010. The text in the cited article is reproduced is from the essay, ‘Die deterministischen Gegner
der Zweckstrafe’ [Deterministic Opponents of Purposive Punishment], 13 Die gesamte Strafrechtswissenschaft
(1983) 325-370.

31 Ibid.

392 Tony Ward, 'Usurping the Role of the Jury? Expert Evidence and Witness Credibility in English Criminal
Trials' (2009) 13 The International Journal of Evidence & Proof.

393 Hock Lai Ho, 4 Philosophy of Evidence Law: Justice in the Search for Truth (Oxford University Press
2008).

3% Temkin and Krahe above at n 377.

3% Jan Howard Dennis, The Law of Evidence (Sweet & Maxwell 2010).

3% Mike Redmayne, Expert Evidence and Criminal Justice (Oxford University Press 2001).
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and misconceptions when instructed to do so%’

, it now becomes the opposite, citing that
hearing expert testimony will make the decision for them. This does not provide a lot of
clarity on the issue of entrusting responsibility to the jury.

The Courts have spoken on the issue of expert opinion evidence in a less than
favourable way. In a Canadian Supreme Court decision, the dangers of such evidence were
discussed®. It was determined that expert opinion evidence should past a test for necessity
rather than helpfulness. It was decided that this evidence was unnecessary, as it risked
leading the jurors to abdicate their role as factfinders to the expert and the same information

could be explained through judicial direction®*°

. A similar approach was taken in England, in
which the judge provided the information that might have been provided by an expert
however, in directing the jury, it was expressed that the judge should not adopt views of
experts who have not given evidence*®. These cases reflect some of the responses to the
Government’s 2006 recommendations for expert evidence, suggesting the use of extended
judicial directions providing additional guidance in rape trials rather than expert evidence%!
In a similar spirit to the argument above, is has been decided in court that if on the
proved facts a jury can draw their own conclusions without help, expert opinion is
unnecessary*2, While this is true of the face of it, it does not take into account the fact that
these conclusions may draw from more than the proven facts, namely stereotypes and rape
myths. It is understandable that adducing more information for the jury to wade through
(especially information judges have, in the past, deemed unnecessary) can over complicate
and draw out trials, a fact that is undesirable for all parties. However, recommendations to be
made below are not out to provide conflicting information, or unjustly sway the jury in
favour of the complainant, but rather prevent misconceptions about victims while protecting

an accused’s rights to a fair trial.

37 Hardy above atn 312.

¥R v D.D., 2000 SCC 43.

3% Tbid.
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Defendant’s Right to a Fair Trial

As mentioned above, substantive criminal law and the rules governing criminal
proceedings are to be seen and preserved as the criminal’s Magna Carta*®®. Much avoidance
of advancing victim rights at trials, stems from the fear of impacting a defendant’s right to a
fair trial*®*. Article 6 of the European Convention on Human Rights, transcribed into UK law
in Article 6 of the Human Rights Act 1998, ensures an accused the right to a fair trial. This
should provide the utmost protection to the accused, as an injustice, such as wrongful
conviction, carries grave consequences for the individual. However, the European
Convention on Human Rights categorises rights as either absolute, qualified, or limited*®. A
defendant’s right to a fair trial is an absolute right and cannot be qualified, however this does
not mean that nothing can be done to protect the rights of victims and witnesses should
significant harm to them appear likely*®. This would suggest that the right to a fair trial can
be balanced against the protection of witnesses and victims. This does not mean that the
rights of the defendant should be dimmed in the name of protecting witnesses and victims.
However, it could provide justification for added protections for victims and witnesses that
tip the scales (within reason) to provide more balance. It is argued that this balance is not a
zero-sum game but rather when tensions do arise, they are approached with even-handed

consideration®?’.

The problems outlined above, while also problematic for the defendant, are mostly
issues threatening the ideas underpinning the jury trial system. The real danger for defendants
presented by the introduction of expert evidence is in the introduction of case/complainant
specific testimony. A good example of more specific expert testimony comes from the United
States. In the US, expert testimony often attests to the symptoms and behaviours of Rape
Trauma Syndrome or Post Traumatic Stress Disorder (PTSD)*®%, This evidence is often
presented as education for the jury, in an attempt to raise awareness of behaviours related to
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Criminal Justice (2nd edn, Routledge 2012).

408 Patricia A. Frazier and Eugene Borgida, "Rape Trauma Syndrome: A Review of Case Law and Psychological
Research.' (1992) 16 Law and Human Behavior.; Arthur Garrison, 'Rape Trauma Syndrome: A Review of
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trauma, it risks the jurors interpreting matching complainant behaviours as confirmation of
her rape*®. Presenting behaviours as part of a syndrome diagnosis of those who have
experienced rape or trauma could create a different kind of schema for jurors to organise
evidence into creates real risk of inducing a large prejudicial effect against the defendant. If
the trial is for the offence of rape and an expert is presenting evidence of a class of people
with a medical connotation, that then matches the described behaviour of the complainant,
the jury may be more apt to put the complainant in that Rape Trauma Syndrome/PTSD class.
Yet oftentimes, the exact question for the jury to answer at trial is whether or not the rape
occurred, if the expert is providing evidence fitting the complainant into a class of people that
have been raped or experienced severe trauma, the expert is essentially providing the answer

to this question. In this case, the expert might actually be usurping the jury.

A US case provides a real-life example how the presentation of this evidence might
look. The defendant was convicted of raping a woman, despite his claims that they engaged
in consensual intercourse. A psychologist was called by the prosecution who had personally
examined the complainant and concluded in court that the complainant’s condition was
consistent with all of the symptoms of Rape Trauma Syndrome*°. The court concluded that
rape trauma syndrome was an appropriate topic of expert testimony in a case in which only
consent was at issue*'t. In a more contemporary case, a defendant was convicted of
kidnapping and rape*'2. During the trial, an expert testified about the common behaviours
associated with rape trauma syndrome and rape victims. It was determined that this evidence
was appropriate to assist the jury in evaluating evidence, often as a response to a defence
claim that the post-assault behaviour of the complainant did not reflect that of a ‘true” victim.
In this case, the expert had not interviewed the victim and provided no opinion on the victim
specifically at all*'3. It is the opinion of the current work, that the risk to the defendant posed
by this case is much lower than that of the case described above. However, framing these
behaviours in a medical/clinical context still presents the risk of over-affecting the jury in
favour of the complainant, that is undesirable to the goal of achieving a closer balance

between the evaluation of the credibility of complainants and defendants at trial. This

409 Robert P. Mosteller, 'Syndromes and Politics in Criminal Trials and Evidence Law' (1996) 46 Duke Law
Journal.

410 State v. Brodniak, 221 Mont. 212, 718 P.2d 322 (1986).

41 Tbid.
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method, of describing clinically diagnosed behaviours risks further alienating groups of

victims who do not fit into this category*4,

Balancing the perception of complainants and defendants in rape trials is the ultimate
goal. There exists enough evidence in social psychology and legal research to know that more
can be done to protect rape victims through the trial process. The Government attempted this
through rape shield legislation*'®, but this has proven relatively ineffectual for victims, as
well as unfair to defendants*'®. Given the empirical support, it may be time to revisit the
Government’s 2006 expert evidence recommendations, and implement a well-controlled,
empirically supported, expert line of questioning early-on in rape trials, open to cross-
examination and challenges by the defence. Potential methods for this move forward and

justifications for such a move will be discussed further in the coming chapter.

414 Ellison and Munro above at n 373.

415 Youth Justice and Criminal Evidence Act 1999 s.41.
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Conclusion

What Can the Current Research Tell Us?

It is clear from the totality of the research that complainants in rape trials, and victims
in society, would benefit from further protections from rape mythologies and stereotypes.
Social psychology and other social sciences research can inform the design of these
protections, in order to create the best fit for purpose. Evidence does not need to be openly
presented as character evidence to be attributed to a person’s character’. For this reason, the
solution to the problem may not be attempting to keep rape myth-related evidence out of the
courtroom but rather, bring rape myth-countering evidence into the courtroom. In the context
of the research discussed in this work, it is clear that when filtered through the preconceived
notions created by rape myths, the defence can use almost any piece of evidence to diminish
complainant credibility. If we were to attempt to remove or limit every piece of evidence that
could be interpreted in a way that negatively impacted the perception of the complainant, we
would most definitely negatively impact the defendant’s right to a fair trial. This conclusion
has been drawn from the psychological evidence demonstrating ways in which human
interpret the character of others, and the common mistakes that can be made in the process*:2.
Combining this evidence with common narratives in rape trials (especially acquaintance rape
trials in which other evidence is lacking) it can be seen how minute, agreed upon, details in
the retelling of events (for example if the woman invited the man back to her apartment after

a date) can have a prejudicial effect on the complainant®®.

Revisiting the Use of Expert Evidence in Rape Trials
Considering the body of research discussed previously, it may be time for the

Government to revisit their 2006 recommendations. The introduction of educational general
expert testimony “represents a pragmatic, defensible and efficient means of redressing at least
some of the unfounded assumptions and attitudinal biases that prevent too many victims of

sexual assault from accessing justice.*?®” The Government itself, recognised back in 2006

417 Deborah Rhode, Character: What It Means and Why It Matters (1st edn, Oxford University Press 2019).;
Gilbert Harman, '"Moral Philosophy Meets Social Psychology: Virtue Ethics and the Fundamental Attribution
Error' (1999) 99 Proceedings of the Aristotelian Society.

418 L_ee Ross and Richard Nisbett, The Person and the Situation: Perspectives of Social Psychology (Pinter &
Martin Ltd 2011).; Daniel T Gilbert and Patrick S Malone, 'The Correspondence Bias' (1995) 117 Psychological
Bulletin.

419 Kim Scheppele, 'Just the Facts, Ma’ Am: Sexualized Violence, Evidentiary Habits, and the Revision of Truth'
(1992) 37 New York Law School Law Review.

420E]lison and Munro above at n 368 at p.379.
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that certain societal attitudes do contribute a substantial amount to the low conviction rates in
rape cases*?!. They conceded that at the time, in 2006, the only evidence as to what occurred
is being considered against a backdrop of misperceptions and myths as to how ‘real’ victims
act, and it was occurring unchallenged*??. Examining more recent research reflecting a
similar sentiment, it can be concluded that alternative methods to resolve this issue have not
been effective®?®. Utilising the psychological evidence surrounding perception, attribution
theory, heuristics and stereotype activation, expert evidence could be, as mentioned above,
the most pragmatic and efficient way of rectifying the issues faced by rape victims.

Moving forward, the presentation of expert evidence may resemble something of the
following. Experts may be appointed by the court in the preliminary stages of the trial, as the
goal is to diminish any previously held biases or stereotypes, the research suggests that the
expert’s information will be best absorbed before the rest of the trial of the evidence has had
a chance to be filtered through said biases*?. The expert would only provide evidence
alerting the court, and jurors alike, to information they might not have been previously aware.
This evidence would be based on empirically analysed and scientifically validated behaviours

of victims or witnesses*2°,

Some critics argue that this type of expert evidence competes with the rule in
Turner?®, that expert evidence is unnecessary when it is only serving to inform them of
principles that should already be common knowledge. Other scholars cite that psychological
and psychiatric evidence of all kinds, competes with folk psychology and challenges what
jurors think they already know, creating more complications than benefits*?”. However, a

substantial portion of the current work is spent explaining why the common psychological
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processing, coupled with the proof of existing rape myths should be enough reason to present
evidence countering what is ‘mistaken’ common knowledge. In the 2006 recommendations
the Government also recognises this fact citing that the common reactions of victims of
trauma such as rape is not part of the everyday knowledge of the ordinary juror, a fact that is
supported by academic research*?. It is not simply that rape complainants are judged against

biased preconceptions, it is that this judgement directly benefits the defendant.

The 2006 Government recommendations included the following list of imagined

issues that experts may provide general education about:

o The common misconception that rape within a domestic abusive relationship
the victim would immediately leave
o The misconception that victims always willingly come to court to give
evidence against their attacker
o Reasons why victims may delay reporting
o Reasons why victims may blame themselves for their attack
o Reasons why victims may downplay or minimise their trauma
o Explanations for incomplete or changing memories of the events
o Reasons why victim do not always physically resist or fleg*?°
These are only a sampling of potential issues the expert may speak to at trial from the 2006
recommendations, however they do still closely resemble the list of recognised myths
published in guidance by the CPS in 20174%°. Observing the research produced in more recent
years, it is clear that these myths remain prevalent enough in society to warrant new and
continuing research, suggesting that a change is needed.

‘General’ preliminary expert testimony introduced in order to cover these topics
would essentially function as other expert evidence would. The prosecution and defence
counsel would both obtain a statement outlining the court appointed expert’s opinions to be
given in the preliminary stages of the trial in order to identify whether there are any
additional questions either party would like to ask in cross-examination®3t. Normally, if the

defence does not object to any points in the statement, the expert evidence could be read out

428 Home Office above at n 421.

42 Ibid at p.20.
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in court by the prosecution. However, | would argue that, while there should be little
objection to the expert evidence as it would only include facts backed up by widely accepted
empirical evidence, allowing the expert to appear and present evidence in person prevents the
jury from perceiving the evidence as the prosecution making their case rather than attempting
to provide education*3?,

Additionally, the defence might benefit from using the cross-examination to remind
the jury that while the expert’s evidence is meant to ensure they do not invalidate the
complainant’s credibility for the wrong reasons, it is not meant to ensure they do not judge
the complainant’s credibility at all. This reminder may come in the form of their own leading
questions allowing the expert to disclose that they may be getting paid by the state for their
testimony and that they are there as a court appointed witness. Research has suggested that
testifying to these facts have little effect on the benefits gained from the education provided
by the expert**, but it would stand to increase the transparency of this process and safeguard
an element of impartiality for the defendant. In either line of questioning the expert would be
forbidden from addressing any facts of the case, the complainant or defendant, the
information would consist mostly of items from the list above, accompanied by any
psychological clarification that may be needed. This could include explanation of how the
brain may process information, and any studies performed that reinforce these facts can be
used as concrete examples.

Those against the use of expert evidence as a way of dispelling rape myths in the trial
setting, argue that the prosecution can just as effectively argue all of the points that an expert
can make in their opening statement*3*. However, the goal of this work has been to
demonstrate that despite an increased awareness of rape mythology in legal actors, there has
been little improvement for victims in the trial setting*®. Additionally, experts in this subject

area can provide a much more nuanced and technical explanation of the psychology of rape
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victims relieving some of the burden on prosecutors to become experts in human
behaviour*3®.

Convictions rates seem to suggest that there is more that must be done to bring justice
for rape victims at trial*®’. The number of cases referred to CPS for a charging decision has
decreased by 40 per cent in the last three years**®. Allegedly, this fall is due to a practice by
CPS in only taking cases with solid evidence in an attempt to increase the conviction rates*3°,
If this is the case, it is time to explore amending the practices surrounding how rape trials are
handled from report to verdict. Considering the body of rape myth literature and the support
from psychological principles as to their danger, the law must begin to examine what more
can be done protect victims of rape in the criminal justice system. It is the recommendation of
the current work that a court appointed expert witness be brought in in rape trials to provide
juror education. The prosecution and the defence would have access to the evidence the
expert planned to present prior to trial and would be allowed to cross-examine the witness
should they wish to attempt to clarify any points made by the expert. However, there should
be little dispute over what facts the expert presents as the court shall ensure the studies used
as the basis of fact are accepted by the majority of the scientific community in order to avoid

any discrediting of such science in the future®4°.

Using Psychology to Inform Legal Reform

“Empirical psychology studies can offer insights into law and legal decision-making,
while testing legal assumptions to improve the accuracy and fairness of the legal system.”**!
The goal of the current work was to examine how empirical psychology might help inform

legal solution to a well-established issue within rape trials. There exists many ‘social and
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cognitive phenomena’ that surreptitiously impact the operations of the legal system**2. An
identified psychological phenomenon, not only applicable in the context of rape mythologies
in rape trials, has the ability to affect every trial that takes place. The process known as
motivated cognition describes the tendency to perceive and interpret information towards to a
predetermined preferred outcome**3. This can be a completely unconscious process, even if
the goal is to follow the law precisely, legal decision-makers (not just jury members) are
susceptible to motivated cognition®*4. Knowledge this possibility can make judges more
aware of whether they are making decisions to justify a preferred outcome or if they are
faithfully following the law, unbiased. The value of psychology can not only show legal
actors where they might make unconscious psychological mistakes, it can also demonstrate

where they need to ensure lay decision makers are not making these mistakes.

Understanding the areas in cognitive processing in which mistakes might occur can
help improve the decision-making functions at trial. Additionally, it can improve judicial
directions. The task of explaining technical laws to the lay members of a jury can be
improved when a judge understands how a jury will interpret his instructions, cognitively*4.
The current work explored multiple mock jury studies attempting to apply psychological
concepts to the findings of these studies. A better understanding of how a jury processes
evidence, as well as judicial instruction, can significantly add to discussions on legal reform.
An obvious methodological flaw in empirical studies assessing juror psychology in the trial
setting is the lack of the true weight of the verdict decision weighing upon the jury. While
mock jury studies are exceedingly helpful, the real value for psychological studies would
come from examining actual jury deliberations in which someone’s freedom is at stake. The
value of psycho-legal research, especially where juries are concerned, if at a minimum,
researchers were to be allowed into the jury room. Many of the justifications for maintaining
juror secrecy can be retained with only a few simple precautions*#. Despite the numerous

possible benefits of understanding the happenings in a real jury room, “the legal system is
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largely in the dark about how jurors absorb, interpret, and apply the factual and legal

information they are given to determine criminal liability.”*4’

On a societal scale, using psychology to tailor education programs dispelling myths at
the social level may eventually render the recommended general preliminary expert evidence
in rape trials obsolete, but until then we must use the evidence we have, to make well
informed changes and precautions to increase justice for all**®, This could be in the form of
the same psychological experts who participate in juror education in the opening phase of the

trial, working with communities to further spread accessible psychological education.
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Complainant’s Sexual History

Case Note on R v A No.2 [2001] UKHL 25

The current note will examine the decision and impact of R v 4 (no. 2) [2001] UKHL
25 on rape shield legislation in England and Wales. Here, the House of Lords was tasked
with determining whether Section 41 of the Youth Justice and Criminal Evidence Act 1999
(YJCEA 1999) contravened a defendant’s right to a fair trial as guaranteed by Article 6 of the
Convention for the Protection of Human Rights and Fundamental Freedoms (the Convention)
as enacted in the UK as Article 6 of the Human Rights Act 1998 (HRA 1998). The present
case is somewhat unique in that the issues to be decided were put to the court prior to the trial
taking place*®®. The sensitive nature of the facts, the public interest in protecting vulnerable
witnesses the guarantee to a fair trial for defendants meant the Court was required to perform
a very delicate balancing exercise to ensure the legislation continued to function as
parliament intended while also ensuring the human rights of the defendant were preserved.

The question of fairness arose, in this case, from the exclusion of evidence in a rape
trial under, what was at the time, new rape shield legislation in England and Wales. Rape
shield laws are designed to ‘shield’ victims of sexual offences from degradation or
humiliation by preventing cross-examination about their sexual history*°. It has greater
implications for sexual autonomy, allowing individuals to say no to intercourse regardless of
their sexual history with the other party*!. This idea that a complainant’s sexual history is
not always relevant in a rape trial has been recognized in English law for many years. Section
2 of the Sexual Offences (Amendment) Act 1976 prevented any evidence or cross-
examination about the sexual experience of the complainant with anyone other than the
defendant on behalf of the defendant without the leave of the judge**?. This judicial discretion
in admitting sexual history evidence, however, was criticized by many scholars as often
improperly admitting this sexual history evidence*>.

Section 41 of the YICEA 1999 restricted this judicial discretion in admitting sexual

history evidence. Under Section 41 judges were tasked to ensure that any sexual history

4“9 R v A No.2 [2001] UKHL 25 at para. 26.

40 QOlivia Barton, R V A (No 2) and the Protection of Complainants' Dignity, Privacy and Sexual Freedom'
(2015) 3 North East Law Review.

1 Ibid at p. 1.

42 Sexual Offences (Amendment) Act 1976 s. 2(1).

453 Aileen McColgan, 'Common Law and the Relevance of Sexual History Evidence' (1996) 16 Oxford Journal
of Legal Studies.; Liz Kelly, Jennifer Temkin and Sue Griffiths, 'Section 41: An Evaluation of New Legislation
Limiting Sexual History Evidence in Rape Trials' (Home Office 2006)
<http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.628.3925&rep=rep 1 &type=pdf>.

-102 -



evidence admitted must fit within one of the legislated fact gateways, is relevant to an issue
in the case and is necessary to preserve a fair trial***. These stronger restrictions were
justified by Parliament as an attempt to avoid inaccurate assumptions that are often made
about complainants in rape trials; i.e. that a woman who have had sex with one man is more
likely to consent to sex with other men*>. Section 41 also removes any reference to third
parties in restricting sexual history evidence. There is no distinction made between
preventing the introduction of sexual history evidence between the complainant and third
parties or the complainant and the defendant. This prima facie ban without the leave of the
judge was justified by citing dangers associated with the introduction of evidence of a sexual
history with accused. It was asserted that introduction of this evidence could lead the jury to
accept that consensual intercourse once means that future intercourse was also with the
woman’s consent*®, Any acceptance of this belief goes against the question under the law
which must always be whether there was consent to sex with the accused on the specific
occasion outlined at trial*’.

These provisions specifically aim to balance injustices faced by complainants in rape
trials. However, the accused is entitled to a fair trial, a right that is classified as absolute. Any
conviction obtained in breach of this right cannot stand**®. This right is subject to balancing
in the context of weighing the interests of the accused, the victim and society against one
another and considering proportionality*®. The question is then, whether one of these
interests should prevail over another and if the current legislation allows that. In the context
of R v A the question will be whether Section 41 adequately and proportionately protects
complainants in rape trials or does it infringe upon a defendant’s right to a fair trial more than

absolutely necessary*®*?

The Facts
The occurrence that brought the parties to court are as follows. In May 2000 the

complainant met the defendant and the defendant’s friend. The complainant and the
defendant’s friend formed a sexual relationship. On 13 June 2000 the complainant visited the

flat the defendant and his friend shared. The complainant and the friend engaged in sexual

4% Youth Justice and Criminal Evidence Act 1999 s. 41 (3), (4).
455 R v A (no. 2) [2001] UKHL 25 at para 3.

456 Ibid at para 4.

457 Ibid at para 4.

438 R v Forbes [2001] 2 WLR 1 at para 24.

49 R v A (no. 2) [2001] UKHL 25 at para 38.

460 Ibid at para 5.
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intercourse while the defendant was not home. Later that day, when the defendant returned
home, all three went for a picnic on the bank of the Thames. During the picnic, the defendant
and the friend drank a significant amount of alcohol. Upon all three returning to the flat, the
friend collapsed and was taken to the hospital by ambulance. The defendant and the
complainant later left the flat intending to walk to the hospital. The two walked along the
river, where the defendant fell down. According to the complainant, she attempted to help the
defendant up from the ground however, he pulled her to the ground and had sexual
intercourse with her. Later the same day, the complainant reported the rape to the police. The
police interviewed the defendant however, under the advice of his solicitor he refused to
answer any questions. The defendant later prepared a statement asserting that the complainant
was never against the sexual relationship they had been having*¢!.

The defendant’s case consisted of the defence that the sexual intercourse took place
with the complainant’s consent*®?. The defence asserts that the complainant initiated
consensual sexual intercourse that was also part of a continuing sexual relationship. This
continuing relationship had been occurring for a period of about three weeks prior to the
events in question. The defendant claims that he and the complainant had had consensual
sexual intercourse at the flat on multiple occasions, the last occurring about one week before
the events in dispute*®®. In the first trial, counsel for the defendant applied for leave to cross-
examine the complainant about the alleged previous sexual relationship between the two
parties, and to lead evidence about it. An alternative to relying on the defence of the
complainant’s consent, the defendant sought to rely on the defence that he believed in the
complainant’s consent*®*,

The judge ruled that: (i) the act of consensual sexual intercourse with the friend could
be put to the complainant in cross-examination; (ii) that the complainant could not be cross-
examined, nor could evidence be led, about her alleged sexual relationship with the
defendant; (iii) that the prepared statement could not be put in evidence*®. Following this
ruling the judge gave leave to the defendant to appeal to the Court of Appeal as the above
ruling would breach the defendant’s right to a fair trial under Article 6 of the Convention*®S.

The defendant exercised this right and appealed against the judge’s rulings.

41 R y A (no. 2) [2001] UKHL 25 para 18.
462 Ibid at para 17.
463 Ibid at para 19.
464 Ibid at para 17.
465 Ibid at para 20.
466 Ibid at para 21.
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The Court of Appeal found that the first part of the judge’s ruling was made in error
as no leave to cross-examine the complainant about her sexual intercourse with the friend
was sought to be admitted*®’. Additionally, Rose L] recorded a concession, he determined,
rightly made by the Crown, that questioning and evidence relating to the complainant’s
alleged prior sexual activity with the defendant was admissible under section 41(3)(a) of the
Youth Justice and Criminal Evidence Act 1999 (YJCEA 1999) in relation to the defendant’s
belief in consent. Ultimately, the Court of Appeal found that the judge’s ruling in entirely
excluding such evidence was incorrect. Conversely, is was found that the effect of the
YJCEA 1999 is that the alleged previous sexual relationship is inadmissible on the issue of
consent*®®, Further, it was determined that the trial judge would eventually be required to
direct the jury that the evidence of the complainant’s consensual activity with the defendant
in the time leading up to the alleged rape is only relevant to the issue of the defendant’s belief

in consent and not to whether or not the complainant truly consented*®

. It was this point in
which Rose LJ expressed the view that this direction may lead to an unfair trial as a previous
sexual relationship may be relevant to the issue of consent as well as belief in consent*’?. In
January of 2001, the Court of Appeal certified the following question:

“May a sexual relationship between a defendant and complainant be relevant

to the issue of consent so as to render its exclusion under section 41 of the

Youth Justice and Criminal Evidence Act 1999 a contravention of the

defendant's right to a fair trial?”*7!
Counsel for the defendant added to this appeal to the House that he would invite the House to
read down Section 41 of the YJCEA 1999 in accordance with Section 3 of the Human Rights
Act 1998 (HRA 1998) in order to allow Section 41 to be given effect in a way that is
compatible with the defendant’s right to a fair trial guarantee under Article 6 of the
Convention. Additionally, if that is not possible, he would invite the House to make a
declaration of incompatibility*’?.
Considering these invitations by defence counsel, the Secretary of State for the Home

Department applied for leave to intervene in this stage. An Appeal Committee recommended

that this leave be granted. Lord Hope of Craighead on this committee observed that while it is

467 Ibid at para 22.
468 Ibid at para 23.
469 Tbid at Ibid.

470 Ibid at para 23.
471 Ibid at para 6.
472 Ibid at para. 25.
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best to consider compatibility and the right to a fair trial after the conclusion of the trial in

order to best evaluate the trial as a whole*’?

. However, in this case the trial has yet to take
place but as the YICEA 1999 was enacted to protect vulnerable witnesses, such as
complainants in rape trials, it is not desirable to expose them to the trauma of giving evidence
for a second time should a new trial be ordered. Additionally, as this issue was deemed one of
public importance, it thought that it is likely to affect other trials*’*. The Director of Public

Prosecutions confirmed this belief, informing the House that the same issue has arisen in

thirteen other criminal cases*’>.

The Decision
Aiming to answer the question as to whether a sexual relationship between a

defendant and complainant can be relevant to the issue of consent so as to render its
exclusion a contravention of the defendant’s right to a fair trial, the House of Lords examined
the intentions behind Section 41 and its effect on the right to a fair trial. In addition to this,
the various options as to what recourse to take under the HRA 1998 should the legislation
prove incompatible with the defendant’s right to a fair trial.

It is first imperative to examine the exact wording of the legislation that is being
challenged. Section 41 of the YICEA 1999 prevents evidence and cross-examination about
any sexual behaviour of the complainant except with leave of the court. This leave may be
granted when

a) consent is an issue and where the sexual behaviour of the complainant is alleged

to have taken place “at or about the same time as the event which is the subject
matter of the charge against the accused”*’® and

b) where the sexual behaviour of the complainant to which the question or evidence

relates is alleged to have been “in any respect, so similar” to the sexual behaviour
which is shown by evidence to have taken place as part of the event which is the
subject matter of the charge or to any other sexual behaviour of the complainant
which took place at or about the same time as that event “that the similarity cannot

reasonably be explained as a coincidence™*”.

413 R v A (Joinder of Appropriate Minister) [2001] 1 WLR 789 at para. 11,12.
474 Ibid.

45 R v A (no. 2) [2001] UKHL 25 at para 26.

476 Youth Justice Criminal Evidence Act 1999 section 41(3)(b).

477 Ibid section 41(3)(c).
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Leave may also be granted if the evidence of the complainant’s sexual history goes no further

478 Upon this examination it was determined that that

than to rebut prosecution evidence
prima facie, the restrictions placed on the court’s power by these provisions seriously limits
the opportunities for cross-examination or the adducing of evidence on behalf of the
accused*”’. The words ‘at or about the same time’ would seem to prohibit questions about
continuous periods of cohabitation or sexual relationships, or independent events more than a

480

very recent period before the event in question™". Additionally, the inclusion of the

requirement for the sexual behaviour relied be ‘so similar’ to the sexual activity in questions
was determined to be ‘very restrictive’#!.

Introduction of such evidence was described as a matter of common sense. A prior
sexual relationship between the complainant and the accused may, depending on the
circumstances be relevant to the issue of consent. “It is a species of prospectant evidence
which may throw light on the complainant’s state of mind.”*3? Therefore, restrictions found
in section 41 are capable of preventing the accused person from adducing relevant evidence
which may be critical to his defence whether it is to belief in consent or consent itself. If this
is the case section 41 must be declared incompatible with the Convention***. Excluding this
evidence further risks disembodying the case before the jury, increasing the danger of
miscarriages of justice furthering the possible need for a declaration of incompatibility under
section 4 of the HRA 1998+,

The next question the Court sought to answer was whether the means used to restrict
or modify an accused’s right to a fair trial pursues a legitimate aim and if there was
reasonable proportionality between the means and aim sought to be achieved*®. There was
little difficulty in determining that the restrictions found in Section 41 served a legitimate
aim. Not only is it in the general public interest to protect vulnerable witnesses, encouraging
the reporting of crime helps to uphold the rule of law, allowing those who have committed a
crime to be brought to justice**®. The difficulty in the decision came in determining whether
the means of achieving this goal were proportionate. The House of Lords believed that the

binding nature of the restrictions leaves no discretion to judges. Diminishing this discretion

Y8R v A (no. 2) [2001] UKHL 25 at para 8.

479 Ibid at para. 9.

480 Ibid.

41 Ibid.

482 Ibid at para 31.

483 Ibid at para 10.

484 Ibid at para 32.

485 Ashingdane v United Kingdom (1985) 7 EHRR 528, 547, para 57.
46 R v A (no. 2) [2001] UKHL 25 at para 91 & 92.
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would deny the judge the opportunity, when there are no other options, of preventing
unfairness to the defendant, even in circumstances that would not prejudice the
administration of justice®®’. It was ruled that Section 41 was a blanket exclusion of potentially
relevant evidence. It for this reason that the Court determined it must exercise its right under
Section 3 of the HRA 1998 to read Section 41 in a way that is compatible with the
Convention, specifically by reading down the similar fact gateway found in Section 41(3)(c¢).
It was stated:

“[D]ue regard always being paid to the importance of seeking to

protect the complainant from indignity and humiliating questions, the

test of admissibility is whether the evidence (and questioning in

relation to it) is nevertheless so relevant to the issue of consent that to

exclude it would endanger the fairness of the trial under article 6 of the

Convention.”*%
The issue was then remitted to the trial judge for determination of whether the

evidence was admissible on the facts**°.

Reasoning and Analysis
Having determined that Section 41 went beyond what is necessary to achieve its aims,

the Law Lords went on to explain why sexual history was so relevant in sexual assault trials,
its restriction endangers a defendant’s right to a fair trial. It was recognised in their reasoning
that Section 2 of the Sexual Offences Act 1976 allowed too much inclusionary discretion for
sexual history evidence with third parties and left completely unregulated sexual history
evidence between the complainant and defendant even if in remote in time and context. A
serious issue to be corrected by future legislation**’. The test for proportionality of the
corrections made by Section 41, examined whether these restrictions went no further than
what is necessary to achieve their objective. This examination included a look into the public
interest in the rule of law. Section 41 would fail in its purpose if those who commit sexual
offences are not brought to trial because its intended protections are inadequate, allowing

distress or humiliation of witnesses or deflection of the jury from the true issue in the case by

487 Ibid at para 99.

488 Ibid at para 46.

489 Clare McGlynn, ‘Feminist Judgement R v A (No. 2) [2001] UKHL 25°, Feminist Judgements: From Theory
to Practice (Hart Publishing 2010).

490 Ibid at para 28.
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allowing irrelevant evidence*'. From this perspective, it was determined that the scope of
Section 41 in relation to sexual history with others was justified however, the creation of a
blanket exclusion of sexual history between the complainant and the defendant subject to
narrow exceptions ‘poses an acute problem of proportionality’**2,

The exclusion of evidence of a previous sexual history between the complainant and
defendant on the issue of consent is where the issues with proportionality are highlighted. In
this case, it was deemed “a matter of common sense, a prior sexual relationship between the
complainant and the accused may, depending on the circumstances, be relevant to the issue of
consent™?. The House described it as ‘strange’ that evidence that two people who might
have lived together or regularly participated in consensual sexual acts as part of a happy
relationship, should be excluded on the issue of consent, unless it is immediately
contemporaneous***. These events were considered useful as a type of ‘prosepectant’
evidence helping to shed light on the complainant’s state of mind**°. It was made clear that
the Law Lords were not suggesting that previous consensual sexual activity can be used to
prove consent at the time in questions as relevance and sufficiency of proof are two different
things. This is likened to evidence of an accused person a week before an alleged murder
threatening to kill the deceased, this is not proof that the accused’s intent to do so a week
later, but it is still logically relevant to the issue*”S.

Despite acknowledging the high rates of acquittals in rape cases before the enactment
of the YJCEA 1999 and research explaining the ineffective protections provided to alleged
victims when allowing judicial discretion in controlling the introduction of sexual of

history*’ the House chose to reintroduce a judicial discretion in favour of the defendant’s

right to a fair trial contrary to the intentions Parliament.

Commentary
The decision in R v 4 (No 2) elicited many different reactions. Critics of the YJCEA

1999 welcomed the R v 4 decision allowing an ‘unworkable’ ‘theoretically flawed’ provision

1 Ibid at para 94.

492 Ibid at para 30.

493 Ibid at para 31.

494 Ibid at para 10.

4% Ibid at para 31.

4% Ibid at para 31.

497 Jennifer Temkin, 'Evidence in Sexual Assault Cases: The Scottish Proposal and Alternatives' (1984) 47 The
Modern Law Review at p. 635.; Colgan above at n 453 at p.307.
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to become compliant with the Convention*’®

. Others were critical of the decision, citing the
overstepping of the judiciary in their power under Section 3 of the HRA 1998 essentially
opting to ‘rewrite’ Section 414%. Still further, feminist scholars criticised the reasoning
within the judgement, linking the relevance of sexual history evidence with consent®®, It is
this argument that much of the current commentary will focus. Within the judgement, it is
recognised that Parliament was better equipped to strike the correct balance between
defendant’s rights and protection of witnesses on such a sensitive topic®°!. It was
Parliament’s intent in enacting the YJCEA 1999 to restore and maintain public confidence in
the law through its protection of witnesses and victims at trial for sexual offences®*?. It is of
my opinion that the Law Lords, in this case, did not give this issue its proper weight.

Section 41 was enacted with the intention to increase victims’ confidence in the legal
system and lower the unsatisfactorily high attrition rate for rape cases>*’. Reducing the set
circumstances in which a complainant will be subjected to questions about her previous
sexual history, Section 41 aimed to reduce the risk of prejudicial and inaccurate conclusions
being drawn by the jury regarding the victim’s state of mind or credibility’**. These are
highly legitimate aims as sexual history evidence makes acquittals more likely, it was found
(even after the enactment of the YJCEA 1999) that 90 per cent of trials in which sexual
history applications were made ended in acquittal, as compared to 52 per cent of cases where
no application was made®®. There exists a correlation between acquittals and cases where the
sexual reputation of complainants had been discredited®®.

A jury’s tendency to draw inappropriate inferences from a complainant’s sexual
history (inferences Section 41 aimed to prevent) was even acknowledged in R v 4°?”. Despite
this acknowledgement, the decision citing the linkage between previous sexual activity

between the complainant and defendant and consent as ‘common sense’ inappropriately

4% Neil Kibble, 'Section 41 Youth Justice and Criminal Evidence Act 1999: Fundamentally Flawed or Fair and
Balanced?' (2004) 8 Archbold News at p. 6.

499 Francesca Klug, 'Judicial Deference Under the Human Rights Act 1998' (2003) 2 European Human Rights
Law Review.

390 T ouise Ellison, ‘Commentary on R v A (No. 2) [2001] UKHL 25°, Feminist Judgements: From Theory to
Practice (Hart Publishing 2010) at p. 208.

ST RV A (No. 2) [2001] UKHL 25 at para 99.

502 Tbid.

503 Kelly et al. above atn 453 at p. 2.

504 Diane Birch, 'Rethinking Sexual History Evidence: Proposals for Fairer Trials' (2002) 531 Criminal Law
Review.

395 Beverley Brown, Lynn Jamieson and Michele Burman, 'Sexual History and Sexual Character Evidence in
Scottish Sexual Offence Trials' (Scottish Office Central Research Unit 1992).; Kelly et al. above at n 453.

306 Zsuzsanna Adler, Rape on Trial (Routledge & Kegan Paul 1987).

7RV A (No. 2) [2001] UKHL 25 at para. 94.
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ignores the prejudice that sexual history can have on the jury’s perception of the complainant.
Essentially, the decision in R v 4 upholds the myth of a ‘propensity to consent’ that Section
41 was attempting to remove from rape trials>®®. The Law Lords’ decision chooses to ignore
the situation specific nature of consent. Every sexual act requires fully fresh consent
regardless of any sexual history between the two parties, there should be no ‘prospectant’

t509

evidence of consent™”. Broadly, this type of reasoning removes the sexual autonomy of the

complainant as an individual capable of making different decisions, at different times

depending on the circumstances®!”

. As the House of Lords was not referring directly to a
‘propensity to consent’ they do refer to sexual history as evidence of a certain mindset or
affection towards the defendant as providing insight into the likelihood of the complainant’s
consent>!!,

In the context of the current dissertation, introduction of such evidence is even more
prejudicial from the psychological perspective. As has been discussed in the larger body of
the work, even minor suggestions (such as previous sexual history between the parties) can
activate certain myths in the minds of the jurors negatively (and unfairly) affecting their
perception of the complainant. Additionally, their Lordships’ reference to ‘common sense’ in
determining the probative value of such evidence as ‘common sense’ can be informed by past
experience and pre-existing beliefs which in turn can be influenced by common myths and
stereotypes in society. It is best explained by Justice L'Heureaux-Dube's dissenting judgment
in Seaboyer’’? warning against the attribution of too much probative value to prior sexual
history as 'there are certain areas of inquiry where experience, common sense and logic are
informed by stereotype and myth.” The 'myth' in question is that, having consented to
intercourse with the defendant in the past, the complainant was more likely to have consented
at the time in question. This perpetuates the view that a woman is unlikely to have been raped
by a person with whom she has previously consented to intercourse®'®. With this

consideration in mind, we must question then the accuracy of their Lordships’ evaluation of

508 Clare McGlynn, 'Feminist Activism and Rape Law Reform in England and Wales: A Sisyphean

Struggle?', Rethinking rape law: International and comparative perspectives (Routledge 2010).;

Clare McGlynn, 'Reforming the Law on Sexual History Evidence: Reforming the Law on Third Party Evidence'
(2017) 81 The Journal of Criminal Law.; Olivia Smith, Rape Trials in England and Wales (Palgrave Macmillan
2018) at p. 102.

399 McGlynn above at n 503; Smith above atn 503; R V A (No. 2) [2001] UKHL 25 at para 31.
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the ‘fairness’ of the trial. It is of my opinion that they failed to apply the appropriately weight
the probative value and prejudicial effect of sexual history evidence with third parties and the
accused alike. This is not to say that this information cannot be put to the jury, but to allow its
use towards the issue of consent is more prejudicial than it is probative.

It is in my opinion that the third-party intervenors in the case struck the appropriate
balance. Vera Baird QC, writing for the Rape Crisis Federation of England and Wales,
argued against the submission of evidence of a prior sexual history between the complainant
and the defendant on the issue of consent’'*. It was submitted, and I would agree, that it may
be necessary for the jury to hear this information, but it shall be admitted only as background
evidence to contextualise the facts of the case. The test for admissibility of background
evidence would be whether the jury would be seriously misled of unable to make a fair
assessment of the defence case if denied knowledge of prior sexual activity between the
parties®'®. It was further added that the trial judge should direct the jury that such background
evidence should not be used to support the assumption of consent. Allowing these facts to be

316 and retains a

heard by the jury prevents the risk of ‘disembodying the case before the jury
stronger protection for complainants in rape trials as was the intention behind section 41.

R v A, allowing the consideration of previous sexual activity between the two parties
to aid in the determination of consent at the time in question sends a dangerous message to
victims of sexual violence at the hands of their partners or ex-partners. First, it implies that
their case may not be taken as seriously as those who may have been attacked by a stranger
and it may create the feeling that these victims are not worthy of the protection of the law>!”.
There were many other avenues their Lordships could have explored in order to find a better
balance in protecting both defendant’s and complainant’s rights in rape trials, the path

chosen, in my opinion, was erroneous both in the undermining of the intentions of Parliament

and in their weighing of probative value of sexual history evidence.

514 Harriet Samuels, 'Feminist Activism, Third Party Interventions and the Courts' (2005) 13 Feminist Legal
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Youth Justice and Criminal Evidence Act 1999: Chapter III Protection of Complainants
in Proceedings for Sexual Offences

Section 41 Restriction on Evidence or Questions about Complainant’s Sexual History

The use of a woman’s sexual history as evidence of her credibility as a complainant of
rape is not a new phenomenon. Historically, a woman’s sexual history could determine the
severity of the punishment for the perpetrator. This was mostly due to the treatment of rape as

318 Under Roman law, if the

a property crime rather than an offence against the person
woman was unmarried, the act of a man stealing her away from her parents or guardians and
having his way with her was treated as the same crime whether the acts were with the
woman’s consent or not>'’. A young virginal woman was considered the property of her
parents and therefore the crime of rape was considered more akin to theft from the parents,
consent played no part in it°2°. In many other historical cases, a woman’s status or profession
formed the basis of her credibility. Studies of rape trials in the late 19" century found that a
conviction for rape was most likely when the rape was a brutal act of violence usually in a
public place against a respectable woman that was a complete stranger and had done nothing

to acknowledge her attacker>?!

. Some of these elements arose out of pure practicality of
proving the act, for example, the attack taking place in public allowed for more convictions
as there were other witnesses to attest to which version of events took place. Brutal violence
also strengthened the complainant’s credibility through the introduction of medical evidence.
It was the necessity of a perception of respectability and complete lack of connection to the
alleged assailant that left many women without justice.

The rules of evidence in these times, allowed a victim’s credibility to be determined
by circumstances. The woman could bolster the credibility of her evidence if it was shown
the accused fled the scene after the attack and if she immediately sought to report the crime,
often leaving women of certain statuses or in certain circumstances unprotected by the law>?,
For example, if the woman happened to be of a lower status than then assailant, he would
have no reason to flee as he held the position of power and therefore, higher favour in

523

society”~. Additional problems with status discrepancies arose for women who were

assaulted behind closed doors, more specifically, their place of employment. For many

18 Susan Brownmiller, Against Our Will (Penguin 1975).

319 Carolyn Conley, Rape and Justice in Victorian England, Victorian Studies (1986) 29(4) p. 520.

320 Tbid.

321 Tbid.
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women, society was apt to believe complainants of public attacks with corroborating
witnesses however, for woman assaulted in private, there was less support. Not only were
there no corroborating witnesses, many times the attacker was the woman’s employer and
her, a servant. The problems for complainants in a position of servitude to their attacker were
twofold. One, there was a clear power imbalance between the victim and attacker, potentially
preventing the woman from reporting, especially in a timely manner due to fears of
negatively impacting her employment and two, a man with household staff would normally
be a man of respectability in society preventing him from being viewed as the type to rape>>*.
These ideals are echoed in many of the rape myths believed in modern society. Research has
shown that, even today, the general public carries preconceived notions about the who is a
rapist and the type of woman that gets raped. A list of common rape myths as highlighted by

the CPS can be found in chapter 1 of the current dissertation>?®

. Many of these myths reflect
these preconceived notions and, as explained in chapter 1, the more the facts of the assault or
the characteristics of the complainant/defendant deviate from these preformed beliefs the
more difficulty jury members have accepting them as fact. It is for these reasons that many
jurisdictions have enacted what is known as rape shield legislation, in order to protect rape
complainants from further trauma and prejudice’ZS.

Section 41 of the Youth Justice and Criminal Evidence Act 1999 (YJCEA 1999)
might be considered England and Wales’ rape shield legislation as it was enacted with the
intention of protecting alleged victims of sexual assault from humiliating or degrading cross-
examination. The following report will attempt to illuminate what types of protections existed
for complainants of sexual offences before the enactment of the YJICEA 1999, the intentions
behind the creation of the YICEA 1999, specific provisions included in the YCJEA 1999 that
constitute what would be considered a rape shield, reactions to the enactment of the law and

its treatment in court and finally the present treatment of the YJCEA 1999 and proposed

amendments to it over time.

Rape Shield before the Youth Justice and Criminal Evidence Act 1999

As discussed above, historically complainants of sexual offences faced a certain level

of scepticism when there existed no other witnesses to the alleged attack or when the alleged

524 Tbid. at p. 526-8.

525 "Rape and Sexual Offences - Chapter 21: Societal Myths | The Crown Prosecution Service' (Cps.gov.uk,
2017) found on p. 17 of the current work.
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assailant was of a certain ‘respectable’ status in the community. There were certainly
improvements over time, however whispers of the olden days could be found in sexual
offence legislation into more modern history and debates regarding reform. The below
section will outline protections afforded to complainants of sexual offences before the
enactment of the YJCEA 1999 and the criticisms of such protections that led to the creation

of current legislation.

In order to provide a more comprehensive view of treatment of rape as outlined as a
crime in legislation and the provisions created in order to protect complainants, it is important
to start with the Sexual Offences Act 1956. The Sexual Offences Act 1956 states only that ‘it
is a felony for a man to rape a woman’>?’. The was no more detailed definition of what ‘rape’
actually entailed and there was no mention of what role consent played in determining
whether or not a rape occurred. Consent was not completely ignored in practice, while there
was no definition provided by the legislation, it was determined that the lack of consent was
to be demonstrated by the presence of evidence proving intimidation, incapacitation by drugs

or alcohol, or deception by the defendant as to their identity during intercourse>8.

Additionally, the Sexual Offences Act 1956 provided no protection to complainants
during cross-examination. Under this law, defence counsel was free to cross-examine
complainants about any sexual history evidence with the defendant and anyone else’*’. Under
these rules evidence of a complainant’s promiscuity, sexual ‘immorality’ or past prostitution
was admissible as it was considered relevant to the issue of consent™°. Because this evidence
was relevant to the issue of consent, its presentation was not considered an undue imputation
on the complainant’s character, preventing any similar lines of questioning to be put to the

defendant pertaining to his previous convictions or sexual history>3!.

Rising criticism of these practices led to the commission of the Report of the

Advisory Group on the Law of Rape (Heilbron Committee) in order to investigate the

532

shortcomings of the operation of rape law and the treatment of consent in rape trials>>“. Upon

completion of their investigation, the Heilbron Committee released their report with their

527 Sexual Offences Act 1956 s1(1).

528 'Rape and Sexual Offences - Chapter 3: Consent | The Crown Prosecution Service' (Cps.gov.uk, 2017)
<https://www.cps.gov.uk/legal-guidance/rape-and-sexual-offences-chapter-3-consent>.

29 Zsuzsanna Adler, 'Rape- The Intention of Parliament and Practice of the Courts' (1982) 45 The Modern Law
Review.

330 Tbid.

531 Criminal Evidence Act 1898 s.1(f)(ii).

332 Report of the Advisory Group on the Law of Rape Cmnd.6352' (Home Office 1975)
<https://www.ncjrs.gov/pdffiles1/Digitization/37318NCJRS.pdf>.
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reform recommendations. Amongst the most pertinent recommendations was the creation of
a statutory definition of rape, emphasising lack of consent as the ‘crux of the matter’ rather
than violence, among others>*. It also emphasised that it must be made clear that while belief
in consent need not have a legal ‘reasonableness’ test, the lack or presence of reasonable
grounds for belief should be considered alongside all of the evidence in jury deliberations.
Additionally, the Committee recommended that sexual history evidence of the complainant
with men other than the defendant should be inadmissible except with leave granted by the

trial judge guided by principles laid out in legislation.

Following the release of the Heilbron Committee’s report, a private members bill was
introduced utilising most of the Committee’s recommendations. However, this bill was too
met with criticism, arguing that the proposed reforms tipped the balance too far in favour of
complainants®*. These criticisms stemmed from Members of Parliament retaining the belief
that a woman’s sexual history was frequently relevant to consent. Additionally, it was agreed
by many that a woman’s sexual reputation was relevant to the credibility of her complaint.
These beliefs led to the redrafting of the proposed clauses concerned with such ideals,
creating the final version that was passed into law as the Sexual Offences (Amendment) Act

19763,

With the enactment of the Sexual Offences (Amendment) Act 1976, a man is defined as
having committed rape if he has unlawful sexual intercourse with a woman who at the time
does not consent to it; and at the time he knows she does not consent to it or is reckless as to
whether she consents to it>%¢. It is outlined that whether or not the man had reasonable
grounds to believe in consent is a matter to be considered in conjunction with all other
evidence in the trial and not as a piece of evidence on its own>*’. The mention of consent and
the idea that a man is responsible for ascertaining said consent is a shift in a positive
direction. However, the lack of a legal requirement for the jury to consider the reasonableness
of a defendant’s belief in consent allowed for a very broad use of consent as a defence. This
new legislation was further lacking in protection for alleged victims from the ways in which
the defence may try to prove a belief was genuine in cross-examination. Section 2 of the

Sexual Offences (Amendment) Act 1976 provides that no evidence of or cross-examination

333 Ibid.

534 Adler above at n 529 at p. 667.

33 Tbid.

336 Sexual Offences (Amendment) Act 1976 s.1(1).
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about a complainant’s sexual history with anyone other than the defendant may be adduced
without leave being granted by the trial judge. The trial judge must be satisfied that it would
be unfair to the defendant to exclude such evidence or questions when granting leave®®. It is
Section 2 that would be the standing rape shield legislation prior to the enactment of the
YJCEA 1999.

Many argued that this provision provided little improvement for complainant
protection, allowing far too much judicial discretion to judges who gave leave too readily®*.
There was little guidance provided to judges in using the discretion provided by section 2 and
without this clarity rape conviction rates declined into the 1990s. In 1977 32% of reported
rape cases ended in a conviction or caution. This number declined to 24% in 1985 and further
to only 9% in 1997°*. In 1999, the conviction rate for reported rape cases was only 7.5%>*! .
The continued drop prompted the Home Office to recognise the need for reform of these laws

that same year and thus, the Home Office Review Team was formed to examine sex offences

legislation in England and Wales>**.

Around this time, the use of sexual history evidence at trial was being reviewed in the
Parliamentary debates surrounding the proposed new legislation to later become the Youth
Justice and Criminal Evidence Act 1999 (YJCEA 1999). There was considerable debate
surrounding the sexual history provisions proposed and where the correct balance of
restriction of such evidence should lie. The controversy, for many, was the proposal for
imposing legislative guidelines removing judicial discretion in determining what
circumstances a complainant’s sexual history will be allowed in cross-examination and
introducing specific criteria that must be met for this type of evidence to be admitted at trial.
The Bill kept the pre-trial application process found in Section 2 of the Sexual Offences
(Amendment) Act 1976 but introduced more specific ‘gateways’ that the judge must be
satisfied the evidence fits into before allowing it in.

Opinions were very divided on the idea of these gateways, some arguing that the

gateways are too restrictive and the balance is now tipped too far in favour of the victims

538 Tbid 5.2(2).

339 J.R. Spencer, “Rape Shields” and the Right to A Fair Trial' (2001) 60 The Cambridge Law Journal.

540 Jessica Harris and Sharon Grace, 'A Question of Evidence? Investigating and Prosecuting Rape in the 1990s'
(Home Office 1999).; Liz Kelly, 'A Research Review on the Reporting, Investigation and Prosecution of Rape
Cases' (Criminal Justice Joint Inspection 2002) https://www.justiceinspectorates.gov.uk/cjji/inspections/joint-
inspection-into-the-investigation-and-prosecution-of-cases-involving-allegations-of-rape/ at p. 13.
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while others argue that allowing evidence of this kind in any capacity is irrelevant and does
not provide enough protection to the victims. During the YJCEA 1999’s readings and debates
in Parliament, MPs that made arguments for the use of sexual history evidence cited Article 6
of the European Convention on Human Rights (ECHR), and suggested that it is important
propensity evidence. Mr Elfyn Llwyd protested that the bill, in some respects, “flies in the
face of Article 6 of the ECHR**. Mr Llwyd explained his concerns about the Bill possibly
violating Article 6 by limiting the scope in which defence counsel can cross-examine
complainants and ‘test the veracity’ of their evidence>**. Further, Mr Hogg (a practising
barrister by trade) added to these concerns asserting that ‘the most important person in a
criminal case is the defendant’>*. He explained that the purpose of a criminal court is to
ensure a fair trial and ensure the case is proved beyond a reasonable doubt, which is not quite
the same as trying to determine the truth>*®. Others argued that convictions are too hard to
overturn to justify the risks that excluding this type of evidence would create®*’.

Proponents of this side of the debate expressed the belief that sexual history was relevant
especially in cases involving consent. Mr Hogg again asserted that ‘if a complainant has a
propensity to promiscuous behaviour, that fact may be relevant to the issue of consent and
therefore should be a matter to go before the jury. The same reasoning was applied to the use
of sexual history to show a propensity for specific sexual practices, believing that these too
can aid in the decision as to whether the prosecution has proved lack of consent>*3.

MPs on the opposite side of the debate argued that they can think of no scenario in
which a woman’s sexual history with anyone other than the defendant is relevant at trial>%.
Those wishing to provide more protection for victims, described the gateways reserved for
introduction of sexual history evidence under certain circumstances as ‘loopholes’ creating
great concern for the efficacy of the Bill in its intention to provide greater protections. One
MP opined that the leave allowed for such evidence should be omitted entirely and if this
should not be the case, guidelines and strict instructions should be made to the courts®>’. This

was supported by another who predicted that providing such ‘loopholes’ would allow for

‘clever defence barristers’ to find ways around the legislation leading to continued

543 HC Deb 15 April 1999 vol 329 col385-458.
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humiliation and discrediting of victims of sexual crimes. The need for special treatment of
victims of sexual crimes was argued because we, as a legal system, have made the crimes
themselves special. Simplistically put, the crimes of rape and domestic violence are by
definition Grievous Bodily Harm, but by separating them because of the sexual/domestic

elements we are creating a different attitude toward them>>!

. Others specifically disagreed
with the implication of a propensity described by the opposition. These MPs asserted that the
promiscuity of a woman is never relevant: if she has not given her consent, it is rape. This

side of the argument believes that the issue on trial is what the accused did or did not do™2.

The Provision

Ultimately, the Youth Justice and Criminal Evidence Act 1999 was passed and the
gateways remained. Below, Section 41 of the YJCEA 1999 is the primary concern of the
current work, as it would be considered the rape shield provision and the specific wording of
the final legislation will be examined below. Section 41 of the YJICEA 1999 restricts the use
of evidence of a complainant’s sexual history absent an application made by or on behalf of
the accused. Section 41(2) states that the court must not give leave to such applications unless
it is satisfied that (a) subsection (3) or (5) applies and (b) that a refusal of leave might have
the result of rendering unsafe a conclusion of the jury or (as the case may be) the court on any
relevant issue in the case.

It is the use of the ‘gateways’ (found in subsections (3) and (5) as previously
mentioned) allowing for such evidence that is the primary reason for continued scrutiny of
the use of sexual history evidence in trial. Section 41(3)(a-c) contains three of the four
gateways and creates the following channels for defence counsel to admit complainant sexual
history evidence. Section 41(3) applies if the evidence in question relates to a relevant issue

on the case and either:
Section 41(3)(a), that issue is not an issue of consent; or

Section 41(3)(b), it is an issue of consent and the sexual behaviour of the
complainant to which the evidence or question relates is alleged to have
taken place at or about the same time as the event which is the subject

matter of the charge against the accused; or

531 Tbid.
532 Tbid.
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Section 41(c¢), it is an issue of consent and the sexual behaviour of the
complainant to which the evidence or question relates is alleged to have

been, in any respect, so similar—

(i11))  to any sexual behaviour of the complainant which (according to evidence
adduced or to be adduced by or on behalf of the accused) took place as part

of the event which is the subject matter of the charge against the accused, or

(iv)  to any other sexual behaviour of the complainant which (according to such
evidence) took place at or about the same time as that event, that the

similarity cannot reasonably be explained as a coincidence.

The fourth gateway is found in Section 41(5) and applies if the evidence or question;

(a) relates to any evidence adduced by the prosecution about any sexual

behaviour of the complainant; and

(b) in the opinion of the court, would go no further than is necessary to
enable the evidence adduced by the prosecution to be rebutted or explained

by or on behalf of the accused.

The interpretation of these gateways in subsequent trials has been varied and has
faced relative praise or criticism from either side of the divide depending on beliefs about the
relevance of sexual history evidence in rape trials. An empirical study evaluating the use of
this new legislation in rape trials was released by the Home Office in 2006°3. This report was
initially critical of the use of Section 41 in practice, citing that defence counsel often made
application verbally either right before or during cross-examination, leaving little time for
prosecutors to properly prepare. The authors also found sexual history evidence being
brought in without any reference to the legislation, hypothesizing that judges either did not
notice or failed to sanction the defence for violations of this type®>*. Since the release of that
report there has been a vast increase in training for judges and barristers for trying sexual

offence cases>”. Still, sexual assault advocates argue that the YICEA 1999 is still not robust

333 Liz Kelly, Jennifer Temkin and Sue Griffiths, 'Section 41: An Evaluation of New Legislation Limiting
Sexual History Evidence in Rape Trials' (Home Office 2006)
https://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.628.3925&rep=rep 1 &type=pdf.
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enough in its protection against third party sexual history evidence, while many legal
practitioners worry that it is too restrictive, creating too many rules regarding admission of
evidence that may affect an accused’s right to a fair trial>*®. Judicial decisions regarding the
function of Section 41 and fair trials more closely align to the latter opinion above and two

primary examples of this will be outlined below.
Judicial Reactions to the YJCEA 1999

The case of R v 4% is perhaps the most significant case involving the interpretation
of Section 41. Before the trial began, the defendant applied to adduce evidence of a
consensual sexual relationship between himself and the complainant that had been taking
place for the previous 3 weeks leading up to alleged rape, with their most recent encounter
occurring only one week prior to the reported event®®. The trial judge rejected the application
for this line of questioning as Section 41 of the YJCEA 1999 did not allow for it. On appeal,
the Court of Appeal asked this question and referred the case to the House of Lords: “May a
sexual relationship between a defendant and complainant be relevant to the issue of consent
so as to render its exclusion under section 41 of the Youth Justice and Criminal Evidence Act
1999 a contravention of the defendant's right to a fair trial?">> Ultimately, the case of R v 4
became less about disputing whether or not the alleged rape occur and more about

determining the viability of the rules set out in Section 41.

It was decided that a balance must be found between the probative value of the
evidence of sexual history and the potential prejudice it might be liable to create in distracting

the jury from the real issue>®

. A fair trial, according the Court in this case, requires
consideration of the interests of the accused, the victim and society, and therefore,
proportionality must be weighed. With this in mind, the Court held that Section 41(3)(c) must
be interpreted sufficiently broadly to ensure that evidence, where it is so relevant to consent
that to exclude it would endanger the fairness of the trial, must be admitted’.
“Consequently, the 1999 prohibition on questioning on previous sexual behaviour to
previous sexual contact with the defendant had to be read flexibly, so as not to mislead the

jury by “disembodying” the narrative through withholding evidence of a previous consensual
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sexual relationship”®2. The holding that evidence of this type is relevant to the issue of

consent raised concerns with many scholars, appearing to act as a form of evidence implying
a certain propensity to consent®®. Interpreting the gateways in such a broad manner, not only
undermines Parliament’s intention to provide more protection to victims than under Section 2
of the 1976 Act, but also seems to confirm one of the ‘twin myths’ found in R v Seaboyer’%

under Canadian law. The ‘twin myth’ in reference creates the belief that complainants with a

prior sexual history are more likely to consent.

For years following the decision in R v 4, it was disputed as to whether the broad
interpretation of the similar fact gateway found in Section 41(3)(c) would apply only to
sexual history between the complainant the accused or if it would extend to third parties as
well. This question was answered in 2016 in R v Evans’® with the decision of the Court of
Appeal and subsequent acquittal of Mr Evans following a retrial. In April 2012, Ched Evans
was tried and convicted for the rape of a woman in a hotel room. The complainant had
claimed that she had no memory of the events that had taken place the night before as she
was too intoxicated. The prosecution argued that due to her level of toxication, the
complainant would not have been capable of providing consent to sexual activity, nor could

Mr Evans had formed a reasonable belief in her consent®®°.

In 2016, the Criminal Cases Review Commission referred the Evans back to the Court
of Appeal following a more in-depth investigation which uncovered new evidence that might
have impacted the outcome of the trial if it had been heard>®’. This new evidence came from
two additional men who were said to have had engaged in sexual activity with the
complainant in the weeks surrounding the alleged rape. Counsel for Mr Evans argued at the
2016 appeal that the description of complainant’s sexual behaviour provided by the two
additional witnesses was so similar to the events described by Mr Evans that it could not
reasonably be seen as coincidence®®®. These similarities included the complainant’s

consumption of alcohol, instigation of the activity, direction of her partners into certain

562
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sexual positions and the use of certain phrases during the activity®®®. This argument was
accepted using the precedent stet in R v A%’ that the sexual behaviour did not have to be
‘unusual or bizarre’ in order for the judge to admit it through the similar fact gateway found

in Section 41(3)(c)’!. Following this appeal, Mr Evans was acquitted.

Due to the public image of Mr Evans and the large amount of publicity surrounding
both the original trial and the 2016 appeal, the judgement (and allowance of third-party
sexual history evidence) attracted significant criticism and called for legislative reform>’2.
This reform was attempted with the introduction of a Private Members Bill (Sexual Offences
(Amendment) HC Bill (2016—17)) and an amendment to the Government’s Prison and Courts
Bill also introduced in 2017°73, both falling with the dissolution of Parliament in May of
2017. A Review by the Attorney-General’s Office and Ministry of Justice and empirical
research on behalf of the Criminal Bar Association have investigated the function of Section
41 in the last few years, both concluding that Section 41 is working as intended and that there

is no reason to conclude that it should be made more restrictive®’*.

Despite these reports, it is the goal of the body of this dissertation to demonstrate why
the negative impact on complainant perception in rape trials in conjunction with this type of
evidence is often improperly weighed when trying to balance the defendant’s right to a fair
trial and prejudicial effect on the complainant. It is not the primary goal of rape shield
legislation to prevent complainant embarrassment on the stand but rather, to exclude evidence
that is of little relevance that only serves to distract the jury from the issues at trial®”>. It is for
this reason that the current dissertation agrees that it might be dangerous to the rights of the
defendant to create further evidentiary restrictions in rape trials, however there is still work to
be done in protecting complainants of sexual offences from myths and misconceptions
distracting the jury from the larger issues at hand. As discussed in this earlier work, the
solution may not lie in continued alteration of provisions in Section 41, but additional

protections added to evidence rather than restriction. It cannot be up to one piece of

569 Tbid.
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legislation to undo centuries of linkage between a woman’s morality and credibility and her

sexual behaviour’’.

576 Smith, above at n 526 at p. 103.
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