
Full Terms & Conditions of access and use can be found at
http://www.tandfonline.com/action/journalInformation?journalCode=fjhr20

Download by: [UNSW Library] Date: 23 August 2017, At: 21:03

The International Journal of Human Rights

ISSN: 1364-2987 (Print) 1744-053X (Online) Journal homepage: http://www.tandfonline.com/loi/fjhr20

The gender injustice cascade: ‘transformative’
reparations for victims of sexual and gender-based
crimes in the Lubanga case at the International
Criminal Court

Louise Chappell

To cite this article: Louise Chappell (2017): The gender injustice cascade: ‘transformative’
reparations for victims of sexual and gender-based crimes in the Lubanga case at the International
Criminal Court, The International Journal of Human Rights, DOI: 10.1080/13642987.2017.1360006

To link to this article:  http://dx.doi.org/10.1080/13642987.2017.1360006

Published online: 23 Aug 2017.

Submit your article to this journal 

View related articles 

View Crossmark data



The gender injustice cascade: ‘transformative’ reparations for
victims of sexual and gender-based crimes in the Lubanga
case at the International Criminal Court
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ABSTRACT
In March 2012, Thomas Lubanga Dyilo from the Democratic
Republic of the Congo was the first person to be tried and
convicted by the International Criminal Court (ICC). The charges
for which Lubanga was found guilty – the conscription, enlistment
and use of child soldiers – belied a range of other crimes that
were documented as part of the conflict in which Lubanga and
his militia were involved, including acts of sexual and gender-
based violence. The decision of the ICC’s Office of the Prosecutor
not to fully investigate, or include charges for, these latter crimes
in the Lubanga case set in train what can be described as a
‘gender injustice cascade’ throughout the trial and reparations
process. The ultimate effect of the cascade has been to limit
victims of the sexual and gender-based crimes in this conflict
from gaining direct access to any reparations measures, let alone
the ‘transformative’ ones some advocates were searching for. This
case highlights some key limitations of Court-ordered reparations
for securing gender justice, let alone transformation, under the
ICC’s framework.
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Introduction

The Rome Statute of the International Criminal Court (ICC) is almost unique in the world
of international tribunals in including provisions for reparations for victims of those con-
victed for atrocity crimes. Both the ICC itself, and the statutorily independent Trust Fund
for Victims (TFV or ‘Trust Fund’), both play an important part in the reparations process.
Negotiated late in proceedings, the Rome Statue includes many ‘constructive ambiguities’1

in relation to reparations, and as a result much of the ICC’s reparations regime is being
worked out in practice.2 The first opportunity to define the contours of this relationship
came with the Court’s conviction of Thomas Lubanga Dyilo – ‘Lubanga’. Throughout the
lengthy trial and reparations hearings, this case has become an exemplar of how not to
secure justice through reparations for a specific category of crimes – those of sexual
and gender-based violence. The failure of the Prosecution from the outset to fully inves-
tigate, gather evidence or include charges for such crimes has led to a ‘gender injustice
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cascade’. While signs are emerging that the ICC has learnt from these initial errors, it is
important to understand the full implications of the decisions taken in Lubanga so as
not repeat the same mistakes in future, and to avoid reinforcing gender biases of inter-
national law for victims of sexual and gender-based violence. This case also provides
important lessons about the limits of a court-ordered reparations regime, especially its
restricted capacity to deliver ‘transformative’ reparations for victims of such atrocities.

In March 2012, Thomas Lubanga Dyilo from the Democratic Republic of the Congo
(DRC) was the first person to be tried and convicted by the ICC and to trigger the
ICC’s reparations framework. The reparations phase has been long and drawn out: the
Trial Chamber handed down its initial reparations decision and order on reparations in
August 2012,3 which led to an appeal by the Defence and victims’ legal representatives.4

In March 2015 the Appeals Chamber issued its decision on the appeal and amended
the Trial Chamber’s reparations order.5 The Appeals Chamber’s decision confirmed
that there would be no reparations for sexual and gender-based crimes in this case – a
potentially devastating outcome for the female child soldiers in Lubanga’s group who
had allegedly been raped by their commanders. After the appeal, the Trust Fund was
directed to submit a draft reparations plan to the Trial Chamber, which it did in November
2015,6 with additional information in June7 and September 2016.8 At the time of writing in
June 2017, the ICC has addressed the symbolic aspects of the reparations plan, but the
TFV has yet to present the remainder of the plan to the Trial Chamber.

Understanding the reparations developments in the Lubanga case is important for
several reasons. As the ICC’s first case, it serves as an initial test of the Court’s reparative
framework. The test is significant, for the victims of this particular case, and also for those
who follow. This is because the general reparations principles articulated in this first case
can be ‘applied, adapted, expanded upon, or added to by future Trial Chambers’.9 Hence,
the case has ‘far-reaching consequences for the adjudication of reparations at the ICC’.10

While Moffett’s article in this special issue tackles some of the important legal aspects of
the development of the ICC’s reparations framework for victims of sexual and gender-
based violence, this article tackles a more evaluative question: To what extent have repara-
tions decisions in the Lubanga case contributed to challenging or maintaining some of the
long-held, entrenched gender legacies of international law as it relates to reparations?
Based on an analysis of this question, it also asks speculatively: What is the future trans-
formative potential of the ICC’s reparations framework to address gender injustices?

The argument presented in this article is that many of the decisions arising in the
Lubanga case have served to maintain the gender status quo of international law. This
is not only an outcome of the reparations process itself, but also extends back to earlier
proceedings, including the initial warrant of arrest and charging stages, triggering what
is referred to here as a ‘gender injustice cascade’. Ultimately, the gender injustice
cascade has contributed to a drawn-out appeal process and (at the time of writing) an
almost six-year delay in processing the final reparations orders in this case – a delay
which has compounded gender injustices for victims on the ground. It also suggests,
based on the lessons from this case and the ICC’s reparations mandate, that calls for trans-
formative reparations at the ICC appear at best unrealistic, and at worst, potentially
damaging.

The article proceeds in four parts. Part one links to the broader themes of this special
issue, offering a brief outline of the link between gender and reparations, including
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entrenched gender biases of international law, and the value of the notion of transforma-
tive reparations in this context. Part two provides the background to the ICC’s reparations
mandate. Part three details the phases of the Lubanga trial and reparations hearings, and
the gender injustice cascade. Part four analyses these developments in light of claims for
transformative reparations at the ICC.

Part one: the gender dimensions of reparations

It has long been recognised that international criminal and humanitarian law is gendered.
This gendering operates on at least two levels: as ‘gender capture’ where positions of power
in the legal realm are dominated by men; and, through ‘gender bias’ that operates in
various ways, including to amplify the experiences of combatants who have tended to
be men, and diminish those of victims, especially those experiencing harms related to
sexual and gender-based violence, who have tended to be women.11

Three sets of gender legacies have been identified as interfering with women in general,
and victims of sexual and gender-based violence in particular, in accessing reparations
processes. The first relates to recognition/definitional issues: crimes committed against
women – especially sexual violence – have been treated as the ‘collateral damage’ of
warfare, but not as grave enough to warrant repair; as a result these crimes have generally
been left outside the ambit of reparation processes.12 Second, ‘gender capture’ has meant
women have been excluded from reparations processes: women have tended to be under-
represented at the bench as adjudicators and at the bar as advocates, and have failed to
appear as victims, due to a lack of rights information as well as social stigma attached
to many of the types of crimes they have experienced.13 Third, cases related to women’s
experiences of conflict have been inadequately prosecuted: where cases of crimes of
against women have made it to court, they often collapse before any reparative process
is invoked because of other entrenched gender biases including inadequate investigations,
evidence gathering and charging strategies.14 Each of these factors to a greater or lesser
extent has influenced reparation processes during the Lubanga case.

In those instances where women have been able to access reparations processes, redis-
tributive redress measures have also had gendered effects. A range of reparations
measures exist and are now codified in the 2005 UN [United Nations] Basic Principles
and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations
of International Human Rights Law and Serious Violations of International Humanitar-
ian Law (‘the Basic Principles’15), with most reparations processes applying the prin-
ciples of restitution, compensation and rehabilitation. However, as feminist legal
scholar Rubio-Marín notes, such measures do little to undermine the structural problems
contributing to crimes committed against women in conflict settings, and indeed can
result in a return to the gendered status quo that provided the conditions for sexual vio-
lence in the first place.16

In response, many gender justice advocates have called for ‘transformative’ reparations
measures that undermine the structural conditions – including political, social, cultural
and economic – leading to the common forms of violence against women.17 To dismantle
these structural impediments, some scholars suggest drawing upon the Basic Principle of
guarantees of non-repetition – which include inter alia the introduction of mechanisms to
prevent and monitor social conflict.18 This view was supported Rashida Manjoo in her
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position as UN Special Rapporteur on violence against women, its causes and
consequences:

In promising to ensure non-recurrence, such guarantees trigger a discussion about the under-
lying structural causes of the violence and their gendered manifestations and a discussion
about the broader institutional or legal reforms that might be called for to ensure non-
repetition.19

Non-repetition in this sense has preventative and, therefore, potentially transformative
qualities.20 This view is reflected in recent UN Security Council Resolutions on Women
and Peace and Security, particularly resolution 2122 (2013) and civil society’s 2007
Nairobi Declaration on Women’s and Girls’ Right to a Remedy and Reparation (‘the
Nairobi Declaration’).21

Supporting a transformative approach to reparations may be a way to work around
certain gender biases in reparations, but they may not suit all reparations mechanisms.
For instance, they may be more suited to nation state-based transitional justice processes,
where there is significant national investment, than through court-ordered mechanisms,
especially courts such as the ICC, which lack the resources and local knowledge available
to those working on the ground. As Durbach and Chappell argue: ‘transformations
[needed to secure structural change] cannot be carried out by the ICC’s court ordered
reparations system alone. Indeed, any suggestion that it can risks raising unrealistic
expectations and potentially increasing tensions for such victims in post-conflict
settings’.22

Philosopher UrbanWalker has taken the argument further, making a more general case
against the call for transformative reparations to address gender injustice. In Urban
Walker’s view, it is enough to ask that reparations address individual forms of gender dis-
crimination; indeed it is her view that such discrimination ‘is often more than can be rea-
listically accomplished even without attempting societal transformation’.23 For Urban
Walker: ‘Fundamental social and economic, as well as political, transformation might
be a proper goal of transitional justice, but it does not follow that reparations are the
(or even a) mechanism through which to pursue that goal’.24

The argument advanced below has some sympathy with these concerns. As Lubanga
highlights, even getting to the starting line, to have gender discrimination recognised,
was itself a challenge. Under these circumstances, demands for the Court from civil
society and the TVF to advance transformative reparations appear at best unrealistic,
and at worst damaging, for victims in this case.

Part two: negotiating the ICC’s reparations framework

Accounts of negotiations to establish the Rome Statute of the International Criminal Court
indicate that reparations considerations came relatively late in the day,25 described by
Moffett as being ‘copy and pasted at the end’.26 They were eventually included in part
as a response to the failure of the UN ad hoc tribunals for the former Yugoslavia and
for Rwanda to adequately respond to victims’ experiences.27 These negotiations also
reflected a more general shift in emphasis in international criminal proceedings ‘to
healing the wounded as well as punishing the guilty, and, in practical terms, to enabling
victim participation and access to reparations’.28
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As with other aspects of Rome Statute negotiations,29 the Women’s Caucus for Gender
Justice played an influential advocacy role along with other civil society organisations,
including the Victims Working Group and REDRESS, on the inclusion of a reparations
framework in the statute.30 Together these groups pushed for collective and individual
reparations orders, the inclusion of a broad definition of victims, including indirect
victims, and lobbied negotiators to enable the court to ‘order’ states to contribute to
reparations31 – signaling a recognition that the scale and cost of reparations, especially col-
lective reparations in the form of schools and health facilities,32 were likely to be much
greater than the resources at the disposal of any individual defendant.33

Many of the ultimate reparations provisions came to reflect this advocacy, incorporated
in the Rome Statute and the Rules of Procedure and Evidence, as well as in the regulations
of the Trust Fund.34 The ICC’s core reparations provisions are included in Article 75 of the
Rome Statute. It provides the ICC with the capacity to develop ‘principles’ (Article 75(1))
and make ‘orders’ (Article 75(2)-(4)) for reparations, but these must be linked to a con-
viction (Article 75(2)). The Court has the capacity to develop principles ‘relating to repara-
tions to, or in respect of, victims, including restitution, compensation and rehabilitation’
(Article 75(1), emphasis added). The use of the word ‘including’ suggests that ‘the
Statute has been designed to confer a significant degree of discretion upon the Court,
enabling it to tailor a body of principles appropriately suited to the specific context in
which it operates’.35 This article has been interpreted by some commentators as allowing
for transformative measures, such as those aimed at ‘guarantees of non-repetition’.36

The ICC defines victims in broad terms.37 Under Rule 85 of the Rules of Procedure and
Evidence, victims ‘mean natural persons who have suffered harm as a result of the com-
mission of any crime within the jurisdiction of the Court’.38 The Rules also allow ‘family
members and other persons that are not direct victims of the crime to be entitled to repara-
tions’,39 signalling that indirect victims may also be able to claim reparations on their own
behalf.

For victims to be eligible for reparations through the Rome Statute system, Rule 85 sti-
pulates that there must be a causal link between the harm (understood as damage, loss or
injury) and the crime.40 Maintaining the link between the harm and the justice process is
seen to be ‘the raison d’etre of reparations’.41 Importantly, the Rome Statute was silent on
whether the Court should develop guiding reparations principles. In practice, it has
decided not to; instead, principles are to be developed on a case-by-case basis. The
result, according to ICC Judge Christine Van den Wyngaert, comes at a cost, placing ‘a
high burden on the shoulders of the judge’.42

In line with the Women’s Caucus’ negotiating position,43 awards for reparations can be
made on an individualised or collective basis, or both, taking into account the scope and
extent of any damage, loss and injury (Rule 97). Collective reparations are essential to ICC
efforts to achieve a measure of reparative justice, especially given ‘the limited amount of
funds that will be available for reparations awards when compared with the rights and
needs of victims’.44 The TFV is expected to manage the implementation of the reparation
award, unless it is made directly by the convicted person to an individual (Rule 98). Funds
for reparations are to be drawn from the forfeiture of the proceeds of crime, and may be
complemented by resources of the Trust Fund (Rule 98).45

The independent TFV was created for the benefit of victims and of their families
(Article 79), and is regulated through Rule 98 and under its own regulations. It acts as
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a depository for any assets seized from a suspect for the eventual purposes of reparation
and, once a reparations order is made, to administer and implement it according to court
directions. To date, the TFV’s work on reparations has been curtailed by slow court pro-
cesses leading to few convictions. However, it also has an important second mandate
which is to provide ‘assistance’ to victims: this involves the Trust Fund ‘using voluntary
contributions from donors to provide victims and their families in situations where the
Court is active with physical rehabilitation, material support, and/or psychological reha-
bilitation’.46 In its first decade in operation, the TFV has assisted victims in ICC situation
countries, including the DRC, Central African Republic and Uganda. Many of these pro-
grammes have had important gender dimensions, with TFV focusing specifically on
victims experiencing sexual and gender-based violence, widows/widowers, former child
solders/abducted youths, orphans and vulnerable children, and families suffering physical
and/or mental trauma. Funds for these activities have come from earmarked donations
from states parties.47 While these activities may come closer to what feminist commenta-
tors see as transformative reparations, they are an adjunct to, not a result of, the ICC’s
court-ordered reparations regime.

As this brief outline indicates, the design of the reparations and assistance regime of the
ICC came to reflect many of the priorities of the Women’s Caucus, and in doing so
addressed some longstanding gender injustices. The Rome Statute allows for an expansive
interpretation of modes of reparation and assistance, as well as a broad definition of
victims. It is also the case, however, that a number of the Caucus’ core concerns were
not addressed, limiting the role of victims at the ICC. Victims are able to apply for recog-
nition in a case and appeal reparations orders;48 however, they cannot trigger them. More-
over, while state parties have an obligation to cooperate and implement ICC orders,
including in relation to asset tracing and freezing, they are not required to fund repara-
tions (but could do so voluntarily if desired). States may create their own complementary
reparations systems, but are not obligated to pay for reparations emerging from ICC
cases.49 The following section illustrates how the ICC’s reparations regime and ongoing
gender biases in the law have combined to shape developments in the ICC’s first repara-
tions hearings, in the Lubanga case.

Part three: the gender injustice cascade in Lubanga

Almost six years after Lubanga was convicted in March 2012, and over 11 years since his
arrest in March 2006, no ICC reparations have been delivered to Lubanga’s victims in the
DRC. This reflects the other stages of the trial, where a range of victim-related problems
emerged. The most important here concern the issues with the gender justice aspects of the
cases, which emerged early in the case when the Prosecutor omitted sexual and gender-
based violence crimes from the charges. As the following discussion illustrates, the influ-
ence of this decision cascaded throughout the trial and into the reparations phase, result-
ing in a range of gender injustices.

Gender injustice cascade I: the omission of charges

A major contributing factor to gender injustices in reparations outcomes in the Lubanga
case happened at the commencement of proceedings. Although then ICC Prosecutor Luis
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Moreno Ocampo had publicly committed to ‘investigate all crimes related to the situation
[in the DRC] in an impartial way’,50 Lubanga was charged with a narrow range of child
soldier war crimes but not sexual violence violations, which the Office of the Prosecutor
(OTP) along with many others knew to be pervasive in this conflict.51 During the trial,
the Prosecutor’s stated reasons for this omission shifted: initially, the Prosecutor said he
lacked the time and the evidence to link Lubanga to such crimes;52 later, he suggested
that crimes of sexual and gender-based violence did not meet the crimes against humanity
threshold test of being ‘systematic’;53 by the time of the closing trial statements, the Pro-
secutor’s statements suggested that the omission was intentional as he had wanted to
present sexual and gender-based crimes as integral to the child soldier charges.54

At the time of Lubanga’s arrest in 2006, the Prosecutor committed to continuing the
investigation into other crimes55 including sexual violence, a commitment he later with-
drew.56 This occurred despite the presentation by the Women’s Initiatives for Gender
Justice to the OTP of over 30 witness testimonies indicating that sexual and gender-
based crimes were ‘systematic’ and ‘that sexual violence appeared to be an integral com-
ponent of the attacks against the civilian population’.57 During the pre-trial confirmation
of charges proceedings, Women’s Initiatives intervened again, attempting to use the Sta-
tute’s amicus curiae provisions to request that the Pre-trial Chamber determine whether
broader charges could be considered as provided under Article 61(7).58 The Chamber
rejected the request on technical grounds59 and the case went ahead without any sexual
and gender-based crimes included in the charges.

Gender injustice cascade II: the trial phase

During the trial, various parties attempted to address the lack of attention to sexual and
gender-based crimes, especially after witness testimony emerged about the extent of
these crimes. In May 2009, the victims’ legal representatives filed an application under
Regulation 55 to have the facts recharacterised to include charges of sexual slavery and
cruel and inhuman treatment.60 While Trial Chamber judges Odio Benito and Blattman
in the majority accepted this application,61 it was overturned on appeal.62 The effect of this
appeal decision ‘tied the hands of the Trial Chamber at both the judgment and the senten-
cing stage’,63 making it difficult to recognise crimes of sexual and gender-based violence.
However, it did not prevent one of the trial judges, Justice Odio Benito, from continuing to
question the Prosecution and expert witnesses64 to draw out evidence about the different
treatment of boy and girl soldiers in the DRC conflict, including the explicit sexual and
gender-based nature of these experiences.65

During the trial, the Prosecution took a new approach, and sought to bring to the fore
sexual and gender-based dimensions of the child soldier crimes. In his opening statement,
the Prosecutor drew attention to the fact that ‘young girls were daily victims of rape by
their commanders’66 and sexual violence was a feature of their experiences as girl sol-
diers.67 In the Prosecutor’s closing brief, he called on the Chamber to interpret ‘active par-
ticipation’ of child soldiers broadly so as to include the recruitment of girls for sexual
purposes and forced marriage.68 The Trial Chamber judges responded to this argument
with frustration. They questioned Ocampo as to why he had excluded specific sexual vio-
lence charges at the outset yet during proceedings sought to incorporate evidence of sexual
and gender-based crimes.69 As one commentator noted, it seemed as if the Prosecutor was
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trying to ‘squeeze the sex crimes’ into the crime of using child soldiers, ‘instead of request-
ing an amendment of the charges’ which was possible before the commencement of the
trial.70

Gender injustice cascade III: the verdict and sentencing phase

The Trial Chamber’s frustration with the Prosecution’s strategy on sexual violence was
reflected in its verdict and sentencing decisions. In March 2012, the three-member
bench was unanimous on the conviction, finding the accused guilty on all three counts
– conscripting, enlisting and using child soldiers in the Ituri conflict,71 with Judge Odio
Benito submitting a dissenting opinion on the reasoning for the conviction (discussed
below).72 The majority verdict decision by Judges Fulford and Blattman found ‘that chil-
dren, mainly girls, were used by Union of Congolese Patriots /Forces Patriotiques pour la
libération du Congo commanders to carry out domestic work’ and that ‘girl soldiers were
subjected to sexual violence and rape’.73 However, they determined that because ‘[s]exual
violence does not form part of the charges against the accused… the Chamber has not
made any findings of fact on the issue, particularly as to whether responsibility is to be
attributed to the accused’.74

In the Lubanga sentencing decision handed down on 10 July 2012, the Chamber was
again forthright in its criticism of Prosecutor Ocampo’s treatment of sexual violence in
this case. The Bench noted it ‘strongly deprecates the attitude of the former Prosecutor
in relation to the issue of sexual violence’, criticising him for failing to include charges
of sexual violence at any stage of the proceedings while still attempting to suggest ‘that
sexual violence ought to be considered for the purposes of sentencing’.75 Ultimately,
Judges Fulford and Blattman in the majority argued that the Prosecution had not demon-
strated that sexual violence against girl soldiers was ‘sufficiently widespread’ or that
Lubanga had ‘ordered or encouraged sexual violence, that he was aware of it or that it
could otherwise be attributed to him in a way that reflects his culpability’.76 The majority
found that as a result of insufficient evidence linking Lubanga to sexual violence beyond a
reasonable doubt, it could not reflect on these crimes in its sentencing decision.77

The third trial judge, Judge Odio Benito, presented a dissenting opinion in relation to
both the verdict and the sentence. On the matter of the verdict, in Odio Benito’s judgment,
the Prosecutor was right to see sexual violence as ‘embedded in the crimes of which Mr.
Lubanga is accused’.78 Her Honour saw this sexual violence as ‘an intrinsic element of the
criminal conduct of “use to participate actively in the hostilities”’79 and found that ‘it is
discriminatory to exclude sexual violence which shows a clear gender differential
impact from being a bodyguard or porter which is mainly a task given to young
boys’.80 In her sentencing judgment, Judge Odio Benito again ‘strongly disagree[d] with
the Majority of the Chamber’ arguing that even though Lubanga may not have deliberately
discriminated against women, his crimes nevertheless achieved this effect, and should
therefore be taken into account in sentencing.81

Gender injustice cascade IV: reparations

After charging, verdict and sentencing stages of the trial came the reparations proceedings.
This triggered a series of events moving back and forth between the Trial Chamber, the
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Appeals Chamber and the Trust Fund – each of which is outlined below – that at the time
of writing, almost five years hence, have not yet been finalised.82

Trial Chamber reparations ruling
The Trial Chamber’s reparations principles were the first phase of the Lubanga repara-
tions process. When it came to laying down the reparations principles in this case, Trial
Chamber I took a distinctly different approach to victims of sexual and gender-based
crimes than it had in the final stages of the trial. In the five months between the sentencing
and setting out these principles in August 2012, the Chamber called for submissions from
interested parties, ultimately accepting filings from the prosecution and defence, the ICC
Register, the victims’ legal representatives, the ICC’s in-house Office of Public Counsel for
Victims and the Trust Fund, as well as four nongovernmental organisations (NGOs),
including the Women’s Initiatives. Reflecting the missteps in the recognition of sexual
and gender-based violence throughout the trial, most of these submissions stressed the
need for gender sensitivity in the design and implementation of the reparations principles,
and the inclusion of girl soldiers and victims of sexual violence as beneficiaries.83 Interest-
ingly, and in line with the lack of obligation under the Rome Statute on states to address
reparations, neither the DRC nor any other state party made a submission to the repara-
tions proceedings.

The submission of the Women’s Initiatives provided the most comprehensive overview
of these gender issues, calling on the Chamber to include a gender perspective in the
reparations principles and orders, to recognise the harm caused by sexual violence, and
to consult widely with the victims.84 Reflecting the Nairobi Declaration, the Women’s
Initiatives encouraged the ICC to institute both collective and individual ‘transformative
reparations’ which ‘address existing gender inequalities within communities’.85 The Trust
Fund expressed similar sentiments, submitting: ‘that the transformative quality of repara-
tions be explicitly addressed in the Court’s principles with a view to eliminating the pre-
existing structural inequalities that have led to or encouraged the [sexual and gender-
based] violence’.86

Together Judges Fulford, Blattman and Odio Benito agreed that these gender concerns
needed to be factored into the establishment of reparations principles in this case. Sup-
porting this aim, the bench applied a broader ‘proximate cause’ standard to establish
the nexus between the harm and the crimes,87 in order to cover a wider range of
victims than that recognised during the trial, and agreed that reparations may be
granted to direct and indirect victims, including:

family members of direct victims; anyone who attempted to prevent the commission of one
or more of the crimes under consideration; and those who suffered personal harm as a result
of these offences, regardless of whether they participated in the trial proceedings.88

These measures opened a potential path for including victims of sexual and gender-based
violence to be taken into account for the purposes of reparations.

In developing these reparation principles, the Trial Chamber also echoed the Women’s
Initiatives’ submissions, and the earlier priorities of the Women’s Caucus, that the mod-
alities of reparations under Article 75 could extend further than restitution, compensation
and rehabilitation. The Chamber held that reparations could also be symbolic, preventa-
tive and transformative, and should be gender sensitive,89 including for victims of sexual
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and gender-based violence.90 It recommended the Trust Fund develop reparations initiat-
ives in the DRC with a team of experts including specialists in child and gender issues.91 As
the Court had found Lubanga indigent, it found that the reparations would be ‘supported
by the Trust Fund’s own resources’.92

Despite these developments and general language throughout the document about the
need to include victims of sexual violence, the Chamber specified that ‘the “damage, loss
and injury”, which form the basis of a reparations claim, must have resulted from the
crimes of enlisting and conscripting children under the age of 15 and using them to partici-
pate actively in the hostilities’ (emphasis added).93 This was in line with the underlying
principles of the ICC’s reparations framework to link the conviction to the measures of
repair. The consequence of these principles was to limit the reach of the reparations;
with no charges or conviction for sexual and gender-based crimes, there is only a
narrow window through which to provide repair for victims of these crimes – that is,
child soldiers who suffered rape and other crimes of a sexual nature.94

The Trial Chamber’s reparations principles in the Lubanga case were subject to an
appeal. In 2012, the Defence appealed the reparations along with the verdict and sen-
tence.95 Two of the four grounds of the Defence’s appeal against the reparation decision
related to the recognition of sexual violence crimes. The Defence argued that the Chamber
had no basis to award reparations for sexual violence in this case, given that it had pre-
viously rejected the argument that the crimes for which Lubanga was convicted would
necessarily lead to the commission of sexual violence crimes.96 It also challenged the
Trial Chamber’s application of the ‘proximate cause’ standard on the basis that it interferes
with fair trial rights.97

The victims’ legal representatives, seeking to ensure the best possible result for the
victims, opposed the Defence’s arguments in their observations on the appeal. They
accepted the Trial Chamber’s point that under the Rome Statute, reparations can only
be awarded for the damage which resulted from the crimes for which the accused was con-
victed (which in Lubanga’s case, meant the war crimes of ‘conscripting’, ‘enlisting’ and
using’ child soldiers). However, they emphasised that the victims of those crimes included
‘many young girls who suffered sexual violence as a result of their recruitment into the
militia’.98 Hence, they argued that these girls were entitled to reparations for the
damage caused by sexual violence, because this damage was the result of their conscription
or enlistment into Lubanga’s group.

Here again, the ICC Prosecutor’s reluctance to include sexual violence charges against
Lubanga, and the decision of the Trial Chamber majority to ‘not set forth any findings in
regard to these charges for the purposes of establishing the responsibility of Mr
Lubanga’,99 had significant flow-on effects at the reparations phase: silences and omissions
in the earlier phases of the trial gave the Defence strong grounds to challenge the Trial
Chamber’s gender-sensitive reparations decision.

Appeals Chamber reparations ruling
Almost three years after the Appeal process began, on 3 March 2015, the Appeals
Chamber handed down its reparations decision in the Lubanga case. It upheld the Trial
Chamber’s decision to not to award individual reparations,100 and confirmed some of
the gender-sensitive aspects of the Trial Chamber’s decision, including the finding that
any reparations ordered by the Court shall be granted to victims without adverse
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distinction on the basis of gender, sexual orientation and other prohibited grounds.101

This prohibition of discrimination on the basis of sexual orientation in reparations
orders was particularly progressive, given that the Rome Statute does not expressly prohi-
bit discrimination on this basis,102 and given that certain majority Catholic and Muslim
States were fiercely opposed to any protection of LGBTI rights during the negotiations
for the Rome Statute.103

However, the Appeals Chamber judges also overturned several key aspects of the Trial
Chamber judgement. They reasoned that because the Trial Chamber had not held
Lubanga responsible for sexual violence crimes, and because it had also found that
sexual violence was not an aggravating factor when determining Lubanga’s sentence,
then the Trial Chamber could not award reparations for the harms suffered as a result
of sexual violence in this case.104

The Appeals Chamber’s attempted to soften its findings on this point by acknowledging
that victims of sexual and gender-based crimes in the affected communities could still
receive ‘general assistance’ from the Trust Fund.105 In addition, the Chamber stressed
that its findings regarding reparations for sexual violence were specific to the facts of
this case106 – an approach which left open the possibility that a person convicted of recruit-
ing and using child soldiers where sexual and gender-based violence was present could
potentially be ordered to pay reparations for these crimes in future ICC cases if charged
appropriately.

While these points may have eased the blow for some victims and their supporters, they
did not change the fact that, in this case, there would be no reparations for damage caused
by sexual violence crimes, including where they had been committed against child soldiers.
This finding was consistent with the Appeals Chamber’s broader argument that the ICC’s
reparations mandate was closely tied to its role as a criminal justice mechanism. This
decision has since been reinforced in the 2017 Katanga reparations judgement,107 indicat-
ing that the emerging interpretation of ICC rules is that any reparations claims can only be
strictly based on damage that the Court has attributed to the accused.

The Appeals Chamber’s emphasis on the ICC’s role as a criminal court also led it to
overturn other parts of the Trial Chamber’s reparations decision. For example, whereas
the Trial Chamber had directed the Trust Fund to administer and cover the cost of the
reparations, because Lubanga had been found indigent, the Appeals Chamber rejected
this approach. It held that reparations orders must be directed ‘against’ the convicted
person (even if the reparations would in fact be financed through the Trust Fund), in
order to express the person’s individual accountability for their crimes.108 Again, this
approach has also been reflected in the Katanga reparations judgement.109 The Appeals
Chamber amended the original reparations order in line with its findings, and directed
the Trust Fund to submit a draft reparations plan to the Trial Chamber within six months.

After receiving an extension of time, the Trust Fund submitted a draft plan to the Trial
Chamber in November 2015,110 with additional information provided in June111 and Sep-
tember 2016.112 Together, these filings described a collective reparations programme that
would require €1 million from the Trust Fund and would include: symbolic reparations
aimed at promoting community healing and reducing the trauma and stigmatisation of
former child soldiers (such as the construction of commemoration centres); medical
and psychological treatment for recruited youths; livelihood support to increase the

THE INTERNATIONAL JOURNAL OF HUMAN RIGHTS 11

D
ow

nl
oa

de
d 

by
 [U

N
SW

 L
ib

ra
ry

] a
t 2

1:
03

 2
3 

A
ug

us
t 2

01
7 



economic mobility of victims (such as agricultural materials, vocational training and lit-
eracy programmes); and training on conflict resolution and gender-based violence
prevention.

By the end of 2016, the delay in settling the reparations order was becoming a major
concern. At the reparations hearing on 11 October 2016, Luc Walleyn, a victims’ legal
representative, reminded the Trial Chamber that some of the victims had been involved
in the case for 10 years, and were ‘extremely tired of this struggle’.113 Brigid Inder, Execu-
tive Director of Women’s Initiatives, also spoke at the hearing and noted the challenges the
long process was creating for child soldiers, especially girls.114

On 21 October 2016, the Trial Chamber approved the Trust Fund’s plan for symbolic
reparations but left the remainder of the plan for a later date.115 At the time of writing, it
remains to be seen whether the Trial Chamber will approve the other parts of the Trust
Fund’s draft reparations plan. Importantly, these are to include important gender dimen-
sions. For instance, committees responsible for designing commemoration centres and
memorial events are expected to be ‘gender-inclusive’,116 and memorial events are to
address ‘gender related topics including as to the various forms in which former child sol-
diers and their families experience stigma’.117 Questions also arise as to how far these sym-
bolic reparations will go in satisfying victims who may have been expecting much more
given the principles initially set down by the Trial Chamber. As other examples of sym-
bolic reparations demonstrate, such measures can provoke resistance and contestations
on the ground, especially when seen as a way for those accountable for atrocities to
shirk their responsibilities.118

Part four: where to for transformative reparations at the ICC?

The Appeals Chamber’s reparations decision extinguished any remaining hope that
victims of sexual and gender-based crimes would receive any direct reparations in the
Lubanga case, reflecting the trend of the entire case.119 It is the argument here that
there has been a gender injustice cascade effect throughout the Lubanga case triggered
by the Prosecutor’s initial decision not to investigate and include charges for crimes of
sexual and gender-based violence, despite evidence for these crimes. Although there
were attempts by the Prosecutor’s Office to ‘correct’ this initial decision mid-trial, these
were much too little too late. Clearly, Judge Odio Benito was also open to considering
the significance of these crimes, and was cognisant of the differential treatment of girls
and boy soldiers, including in the use of sexual violence against them. However, in the
interests of the rights of the accused, the majority judges felt their hands were tied, and
could do nothing to expand the charges during the trial. In the absence of a conviction
for sexual and gender-based crimes, it has been hard for victims’ representatives to ulti-
mately convince Chambers of the need for direct reparations for victims of sexual and
gender-based crimes.

Attempts by the TFV, victims’ legal representatives and key civil society groups such as
the Women’s Initiatives to bring broader gender justice issues into focus at the reparations
stage of the trial have been well intentioned, and have had some impact. The inclusion of a
gender dimension to any future symbolic reparations is unlikely to have occurred without
the ongoing advocacy of these actors. However, this is far from the Women’s Initiatives
and the TFV’s stated objectives for the ICC to provide ‘transformative’ reparations for
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all the victims of Lubanga’s crimes. Moreover, as noted above, symbolic reparations can
come with their own challenges, especially where victims and their families are seeking
more substantive forms of reparations.

The Lubanga case stands as an example of what not to do to develop a transformative
approach to reparations for sexual and gender-based violence. The case has reflected each
of the three historical forms of gender bias in reparations outlined in part one above,
including problems of definition/misrecognition, poor representation in Court processes,
and inadequate prosecution investigations and strategies. Even though the Rome Statute
provides the ICC with a clear mandate to advance gender justice including in relation
to reparations, it has failed in this case, largely because of the operation of these historical
gender biases. The Lubanga case demonstrates gender concerns cannot be successfully ret-
rofitted. They must be identified and articulated from the outset or they will be overridden
by the biases that lurk under the surface of formal rules. These biases have profound
effects, in this case reinforcing women’s long-held exclusion from access to reparations
for the crimes committed against them.

The process in Lubanga has been a significant problem, but so too has the outcome (to
date). On the continuum of reparations, the ICC has landed at the point of a symbolic
approach. This no doubt has something to do with its inadequate access to resources
for carrying out its reparative mandate. Memorials and commemorations, including
those with sensitivity to gender inclusion, may be part of securing the peace, but they
may also provoke contestation; either way, alone they do little to support the types of struc-
tural transformations necessary to shift the gender order to prevent the recurrence of
sexual and gender-based violence.120

The question is, will the ICC ever be a venue capable of advancing transformative
reparations per se? There is good reason to think that it will be able to address the
process issues – and silences – that so hampered gender-just reparative outcomes for
victims in Lubanga. The Bemba case,121 which at the time of writing has reached the
reparations phase, in which the accused has been convicted of crimes of sexual and
gender-based violence, will open the door to a broader range of victims and potentially
secure gender-just reparations. Prosecutor Besouda’s commitment to the investigation
and charging of gender-based crimes, so obvious in the Ongwen case for instance122

and in the OTP’s Sexual and Gender-based Crimes policy document,123 is an important
sign that lessons from Lubanga have been learned and are being acted upon. Ongoing
external pressure from Women’s Initiatives, REDRESS and other civil society organis-
ations, and indeed the TFV, will help keep the ICC focused on its gender inclusion
mandate in regard to reparations. Ongoing pressure and constant vigilance will be key.

However, serious doubts remain about the ultimate outcome: whether the ICC can con-
tribute to the gender transformation of situation countries to prevent conflict-related
sexual and gender-based violence crimes. The problem here is twofold: resourcing and
politics. In terms of resourcing, it is unlikely the ICC, through the Trust Fund, or any
person convicted by the ICC will ever have the financial or staffing resources necessary
to cover the costs of such reparative measures. Even if the ICC did have all the financial
resources it needs, the Rome Statute does not give the court jurisdiction to direct states to
undertake the types of redistributive activities that would disrupt the gender order – econ-
omically, politically and socially – so as to prevent future conflict-related sexual and
gender-based violence. The Appeals Chamber’s call in Lubanga for the Trust Fund to
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use its assistance mandate to address some of the wider, societal-level needs of victims in
the DRC is probably the best intervention the ICC can make to support the wider objective
of non-recurrence of sexual and gender-based violence. But, again, given the Fund’s
resource deficit, its impact is likely to be only ever at the margins.

These significant hurdles are not to suggest the ICC ignore its reparations mandate, but
rather for the Court itself, the civil society actors that surround it, and victims’ groups and
representatives to reassess claims about what the ICC’s innovative reparations process can
achieve. With the objective of ‘doing no harm’ in mind, it is necessary to pare back expec-
tations of the transformative potential of the ICC’s reparative regime, including for victims
of sexual and gender-based violence, and to focus on what is possible within the court’s
limited reparations and assistance mandate. This more modest approach will serve to
protect victims from serious disappointment or worse – such as a sense of abandonment
after having their expectations raised unrealistically, leading to further unrest and possible
conflict.

Although it may not be necessary to go as far as Urban Walker and reject the call for
transformative reparations altogether,124 it is certainly the case that advocates targeting
courts, especially international courts such as the ICC, should be realistic about their
expectations of transformation given their limited mandates, finances and political
clout. This also does not let the ICC off the hook. As the Lubanga case demonstrated,
the Court can do much to improve the gender-just outcomes of its reparations processes.
It must also be clear to itself and its audience about the limited parameters in which its
reparations regime operates. As an important starting point, because it cannot deliver
on the promise of ‘transformative’ reparations, ICC and Trust Fund personnel should
step away from using this language and encourage its interlocutors to do the same.
Only then will victims be able to make a realistic assessment of the value of reparations
processes, and determine whether the costs outweigh the benefits.

Conclusion

A key lesson from Lubanga is that post hoc efforts to fit gender-justice concerns into the
proceedings will always be problematic, leading to: an inadequate understanding of the
nature and scope of the harms of such crimes; a narrow interpretation of the victims eli-
gible for reparations; and delays in proceedings that threaten to undermine the Court’s ‘do
no harm’ operating principle. Ultimately, as this first case shows, the ICC’s reparations
mandate will have little value for victims of sexual and gender-based violence unless
gender injustices are recognised at each and every stage of the investigation and trial
process, and pursued with adequate resources. Yet-to-be announced reparations in the
ICC’s Bemba case, the first to include a conviction for sexual and gender-based crimes,
may well prove to be an example of this point.

This article further suggests that in attempting to rectify the situation at the reparation
phase, the Trial Chamber may have overreached in its language when it suggested that the
court could provide ‘transformative reparations’ for Lubanga’s victims, including those
who experienced sexual and gender-based harms. It posits that this view in itself could
potentially cause further harm to the victims; it cautions that in future ICC chambers, pro-
secutorial teams and external interlocutors should avoid overburdening the court with
unrealistic expectations about what the ICC can deliver through its reparations
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mandate, including to victims of crimes of sexual and gender-based violence. As practice
gives greater definition to the ambiguities in the Rome Statute’s unique reparations system,
a cautionary ‘less is more’ approach by the ICC appears by far the best strategy.
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